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THE  COURT  ARBITRATION  AUTHORIZATION 

ACT 


FRIDAY,  OCTOBER  29,  1993 

U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Courts  and  Administrative  Practice, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:33  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Senator  Howell  Heflin, 
chairman  of  the  subcommittee,  presiding. 

OPENING  STATEMENT  OF  HON.  HOWELL  HEFLIN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  ALABAMA 

Also  present:  Senator  Grassley. 

Senator  Heflin.  The  hearing  will  come  to  order. 

We  would  like  to  welcome  each  of  our  distinguished  witnesses 
who  have  assembled  today  to  present  testimony  to  this  subcommit- 
tee regarding  H.R.  1102,  the  Court  Arbitration  Authorization  Act 
of  1993. 

We  have  representatives  here  today  from  the  Judicial  Con- 
ference, the  Federal  Judicial  Center,  several  Federal  judges,  and 
several  practicing  attorneys.  I  know  that  some  of  you  have  come 
from  a  long  distance  to  be  here  in  Washington,  and  I  especially  ap- 
preciate your  taking  the  time  to  present  testimony  to  the  commit- 
tee. 

In  1988,  Congress  enacted  legislation  to  authorize  the  continu- 
ation of  ten  pilot  programs  of  mandatory  court  annexed  arbitration 
that  were  in  operation  in  the  Federal  Courts,  and  this  legislation 
also  authorized  ten  additional  pilot  programs  that  would  be  of  a 
voluntary  nature. 

This  authority  is  scheduled  to  expire  on  November  19,  1993,  and 
the  House  bill  before  this  subcommittee  would  repeal  this  sunset 
provision.  It  would  further  require  that  all  94  Federal  District 
Courts  adopt  some  type  of  voluntary  or  mandatory  arbitration  pro- 
cedures. The  House  bill  also  increases  the  maximum  amount  in 
controversy  for  mandatory  referral  from  $100,000  to  $150,000. 

Hopefully,  the  witnesses  today  can  enlighten  this  committee  from 
the  various  aspects  of  the  proposals,  and  I  would  hope  that  they 
would  address  some  of  the  concerns  which  I  have  that  relate  to 
mandatory  arbitration,  with  particular  regard  to  concerns  about 
the  seventh  amendment  to  the  Constitution,  which  guarantees  liti- 
gants the  right  to  a  trial  by  jury  in  a  civil  case. 

(1) 


I  would  hope  that  each  of  the  witnesses  would  offer  suggestions 
on  how  the  House-passed  bill  might  be  improved,  and  I  look  for- 
ward to  hearing  your  testimony. 

We  will  hold  the  record  open  for  a  sufficient  length  of  time  to 
allow  any  additional  statements  that  need  to  be  included  in  the 
record  and  to  allow  sufficient  time  for  witnesses  to  respond  to  writ- 
ten questions  from  members  of  the  subcommittee. 

[The  text  of  House  bill  1102  follows:] 

lU 


103d  congress 
1st  Session 


H.R.  1102 


IN  THE  SENATE  OP  THE  UNITED  STATES 

October  13,  1993 
Received;  read  twice  and  referred  to  the  Committee  on  the  Judiciary 


AN  ACT 

To  make  permanent  chapter  44  of  title  28,  United  States 
Code,  relating  to  arbitration. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  tlie  United  States  ofAmeHca  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited,  as  the  "Court  Arbitration  Au- 

5  thorizationActof  1993". 


3 

2 

1  SEC.  2.  REMOVAL  OF  REPEAL. 

2  Sectioi!  906  of  the  Judicial  Improvements  and  Access 

3  to  Justice  Act  (28  U.S.C.  651  note),  and  the  item  relating 

4  to  such  seciion  in  the  table  of  contents  contained  in  section 

5  3  of  such  Act,  are  repealed. 

6  SEC.  3.  ALTHORIZATION  OF  APPROPRLVTIONS. 

7  Section  905  of  the  Judicial  Improvements  and  Access 

8  to  Ju.siiee  Act  (28  U.S.C.  651  note)  is  amended — 

9  (1)  in  the  first  sentence  by  striking  "for  the  fis- 

10  cal  year"    and   all   that   follows   through   "4   fiscal 

11  years,";  and 

12  (2)  in  the  third  sentence  by  striking  ",  except 

13  that"  and  all  that  follows  through  "this  Act". 

14  SEC.  4.  ARBITRATION  TO  BE  ORDERED  IN  ALL  DISTRICT 

15  COURTS. 

16  (a)    Authorization    of    Arbitration. — Section 

17  651(a)  of  title  28,  United  States  Code,  is  amended  to  read 
IS  as  follows: 

19  •'■(a)  Authority. — Each  United  States  district  court 

20  shall  authorize  by  local  rule  the  use  of  arbitration  in  civil 

21  actions,  including  adversary  proceedings  in  bankruptcy,  in 

22  accordance  with  this  chapter.". 

23  (b)  Actions  Referred  to  Arbitration. — Section 

24  652(a)  of  tif.ie  28,  United  States  Code,  is  amended — 

25  yl)  in  paragraph  (1) — 

•ira  1102  RFS 


4 

3 

1  (A)  in  the  matter  preceding  subparagraph 

2  (A)  by  striking  "and  section  901(c)"   and  all 

3  that  follows  through  "651"   and  inserting  "a 

4  district  court";  and 

5  (B)     in     subparagraph     (B)     by    striking 

6  "$100,000"  and  inserting  "$150,000";  and 

7  (2)   in  paragraph  (2)  by  striking  "$100,000" 

8  and  inserting  "$150,000". 

9  (c)     Certification    op    Arbitrators. — Section 

10  656(a)  of  title  28,  United  States  Code,  is  amended  by 

1 1  striking  "listed  in  section  658". 

12  (d)  Removal  of  Limitation. — Section  658  of  title 

13  28,  United  States  Code,  and  the  item  relating  to  such  sec- 

14  tion  in  the  table  of  sections  at  the  beginning  of  chapter 

15  44  of  title  28,  United  States  Code,  are  repealed. 

16  SEC.  5.  CONFORMING  AMENDMENT. 

17  Section  901  of  the  Judicial  Improvements  and  Access 

18  to  Justice  Act  (28  U.S.C.  652  note)  is  amended  by  strik- 

19  ing  subsection  (c). 

Passed  the  House  of  Representatives  October  12, 


1993. 


Attest:  DONNALD  K.  ANDERSON, 

Clerk. 
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Senator  Heflin.  Senator  Grassley,  do  you  have  an  opening  state- 
ment? 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Yes.  I  would  like  to  first  of  all  thank  you  very 
much  for  this  hearing.  I  hope  that  we  can  reenact  this  program  and 
maybe  even  improve  upon  it. 

I  think  that  it  deals  with  an  issue  that  we  ought  to  be  promoting 
in  order  to  help  the  dockets  of  our  court  with  one  form  of  alter- 
native dispute  resolution,  and  hence,  the  subject  of  this  hearing,  ar- 
bitration. A  handful  of  courts  have  had  this  program  for  small 
cases,  and  these  arbitration  programs,  have  been  very  successful. 

In  10  of  the  districts,  arbitration  has  been  mandatory  for  cases 
involving  less  than  $100,000,  if  the  issues  are  not  too  complex.  In 
another  10  districts,  the  program  has  been  voluntary. 

The  Federal  Judicial  Center  study  of  the  10  mandatory  programs 
concludes  that  this  process  of  arbitration  does  work.  Arbitration  is 
fair,  it  saves  time  and  money,  and  it  gets  the  dispute  resolved  for 
the  parties.  In  many  of  these  smaller  cases,  arbitration  may  pro- 
vide the  only  justice  for  each  of  the  parties,  most  of  whom  are  indi- 
viduals and  small  businesses. 

I  have  some  concerns  with  the  latest  position  of  the  Judicial  Con- 
ference, and  we  will  be  discussing  that  today  because  the  Con- 
ference wants  Congress  to  preclude  the  adoption  of  any  more  man- 
datory arbitration  programs.  Personally,  I  am  not  comfortable  with 
the  idea  that  Congress  should  prevent  or  ban  new  ideas  that  seem 
to  work.  I  happen  to  think  that  mandatory  arbitration  works  better 
than  voluntary  arbitration. 

But,  of  course,  I  don't  sit  here  and  pretend  to  have  the  ability 
to  make  that  decision  for  all  of  the  district  courts.  It  seems  to  me 
that  better  public  policy  would  be  for  Congress  to  let  each  district 
decide  what  form  of  arbitration,  if  any,  works  best  for  litigants  in 
their  jurisdiction. 

Within  the  confines  of  my  concerns  as  well  as  concerns  you  have, 
I  look  forward  to  talking  with  our  distinguished  witnesses  about 
their  views.  Most  importantly,  we  can  learn  a  lot  from  the  experi- 
ences that  each  have  had  with  arbitration. 

So  I  thank  you,  Mr.  Chairman,  and  I  yield  the  floor. 

Senator  Heflin.  At  this  point,  I  would  like  to  include  a  state- 
ment from  our  colleague  from  South  Carolina,  Senator  Strom  Thur- 
mond. 

[The  prepared  statement  of  Senator  Thurmond  follows:] 

Prepared  Statement  of  Senator  Strom  Thurmond 

Mr.  Chairman:  The  hearing  this  morning  focuses  on  the  issues  in  H.R.  1102,  the 
Court  Arbitration  Authorization  Act  of  1993.  This  legislation,  which  passed  the 
House  of  Representatives  earlier  this  month,  is  intended  to  improve  the  administra- 
tion of  justice  by  providing  for  non-binding  arbitration  of  smaller,  simpler  cases 
which  are  brought  in  federal  court. 

The  issues  we  are  considering  today  are  not  new.  In  1988,  we  passed  legislation 
establishing  a  pilot  project  under  which  courts  could  establish  non-binding  arbitra- 
tion programs.  The  time  limits  estabUshed  in  1988  are  about  to  expire,  so  we  must 
now  determine  whether  these  pilot  projects  have  demonstrated  the  worth  of  court 
endorsed  arbitration  programs. 


The  available  evidence  suggests  that  there  are  benefits  to  be  gained  through  the 
use  of  arbitration.  According  to  surveys,  parties  who  proceed  through  an  arbitration 
program  are  generally  very  satisfied  with  it,  even  when  the  program  is  mandatory. 
Accordingly,  I  am  hopeful  that  we  will  be  able  to  act  on  a  bi-partisan  basis  to  broad- 
ly obtain  the  beneficial  aspects  of  arbitration  programs  offered  through  the  federal 
courts. 

If  court  sponsored  arbitration  is  to  continue,  two  basic  issues  must  be  resolved. 
First,  should  legislation  require,  or  merely  permit,  federal  courts  to  establish  arbi- 
tration programs?  Second,  should  federal  courts  be  authorized  to  establish  programs 
of  mandatory — though  non-binding — arbitration  for  certain  tjT)es  of  smaller  cases, 
or  only  be  allowed  to  establish  voluntary  programs?  The  House  bill  resolves  these 
issues  by  requiring  all  federal  courts  to  establish  an  arbitration  program,  whether 
mandatory  or  voluntary. 

Prompt  action  on  this  issue  of  court  sponsored  arbitration  is  desirable  because  the 
authority  of  the  federal  courts  with  pilot  arbitration  programs  will  expire  on  Novem- 
ber 19,  1993.  Since  arbitration  is  limited  to  smaller  cases,  continuity  in  these  pro- 
grams is  particularly  important  in  order  to  avoid  unnecessary  harm  to  numerous 
small  litigants. 

In  conclusion,  Mr.  Chairman,  I  want  to  welcome  the  witnesses  and  to  thank  each 
of  them  for  their  time  in  preparing  and  appearing  before  the  Subcommittee  this 
morning. 

Senator  Heflin.  Each  witness's  testimony  will  be  made  a  part  of 
the  record  in  full.  We  would  ask  that  you  summarize  your  testi- 
mony in  the  amount  of  5  minutes  and  we  will  have  some  questions 
after  the  panels  testify. 

First  we  have  Hon.  Ann  Williams,  the  U.S.  District  Court,  North- 
ern District  of  Illinois;  Hon.  Bill  Wilson,  the  U.S.  District  Court  of 
the  Eastern  District  of  Arkansas;  Hon.  William  Schwarzer,  the  Di- 
rector of  the  Federal  Judicial  Center;  Hon.  Wayne  D.  Brazil,  U.S. 
Magistrate  Judge,  Northern  District  of  California;  and  Hon.  Ray- 
mond Broderick,  the  U.S.  District  Court,  Eastern  District  of  Penn- 
sylvania. 

If  you  would.  Judge  Williams,  please  proceed. 

PANEL  CONSISTING  OF  HON.  ANN  CLAIRE  WILLIAMS,  U.S.  DIS- 
TRICT COURT,  NORTHERN  DISTRICT  OF  ILLINOIS;  HON. 
BILL  WILSON,  U.S.  DISTRICT  COURT,  EASTERN  DISTRICT  OF 
ARKANSAS;  HON.  WILLIAM  W.  SCHWARZER,  DIRECTOR,  FED- 
ERAL JUDICIAL  CENTER;  HON.  WAYNE  D.  BRAZIL,  U.S.  MAG- 
ISTRATE JUDGE,  NORTHERN  DISTRICT  OF  CALIFORNIA;  AND 
HON.  RAYMOND  J.  BRODERICK,  U.S.  DISTRICT  COURT,  EAST- 
ERN DISTRICT  OF  PENNSYLVANIA 

STATEMENT  OF  HON.  ANN  CLAIRE  WILLIAMS 

Judge  Williams.  Thank  you,  Mr.  Chairman. 

I  appear  before  you  not  in  my  individual  capacity  as  a  judge  but 
as  a  representative  of  the  Judicial  Conference,  the  policy-making 
body  of  the  Federal  Judiciary,  to  report  to  you  on  the  position  the 
Judicial  Conference  has  taken  regarding  expansion  of  court  an- 
nexed arbitration  programs  in  the  Federal  Courts. 

In  March,  as  you  know,  the  Conference  considered  a  rec- 
ommendation to  support  legislation  to  permit  the  expansion  of 
court  annexed  arbitration  programs.  The  Conference  considered  the 
issue  because  of  the  expiration  date,  which  has  already  been  al- 
luded to  here,  which  is  November  of  this  year.  The  recommendation 
was  to  support  legislation  to  continue  authorization  for  court  an- 
nexed arbitration  programs  in  the  20  courts  that  are  already  part 
of  the  legislation,  that  is,  the  pilot  courts,  and  to  support  legislation 


to  permit  but  not  to  require  all  the  courts  to  utilize  mandatory  or 
voluntary  court  annexed  arbitration  programs. 

The  committee  on  which  I  serve  made  that  recommendation  to 
the  Conference.  The  Conference  approved  the  first  part  of  the  rec- 
ommendation, that  is,  extending  the  authorization  of  the  20  pilot 
programs,  those  including  mandatory  as  well  as  voluntary  pro- 
grams, but  modified  the  second  recommendation.  The  Conference 
also  revisited,  at  the  request  of  my  committee,  that  issue  and  af- 
firmed its  prior  position  that  expansion  of  court  annexed  arbitra- 
tion programs  should  extend  only  to  voluntary,  not  mandatory  pro- 
grams. 

Therefore,  the  Conference's  position  differs  from  H.R.  1102  in  two 
respects.  The  Conference  believes  that  district  courts  should  be  per- 
mitted, but  not  required,  to  adopt  court  annexed  programs,  and  the 
discretion  to  adopt  annexed  programs  should  be  limited  to  just 
those  voluntary  programs. 

The  Conference  remains  steadfast  in  its  support  of  the  current 
pilot  programs  in  the  20  districts  and  is  concerned  that  this  legisla- 
tion extending  the  programs  be  passed  before  the  sunset  date  of 
November  19,  1993.  If  the  authority  for  these  programs  were  to 
lapse,  it  would  be  greatly  disruptive  to  attorneys,  litigants,  and  ju- 
dicial staff.  The  Conference  supports  the  passage  of  legislation  to 
continue  the  authorization  for  those  20  programs,  even  if  the  larger 
issues  are  unresolved. 

I  might  just  spend  a  moment  to  briefly  explain  why  the  Con- 
ference took  the  position  that  mandatory  programs,  that  the  legis- 
lation should  not  include  that  alternative. 

The  Conference  felt  that  this  was  in  keeping  within  the  spirit  of 
the  Civil  Justice  Reform  Act,  which  requires  each  district  to  de- 
velop a  plan  which  takes  into  account  the  particular  needs  and  cir- 
cumstances of  that  court  and  those  who  practice  before  it.  With  the 
Civil  Justice  Reform  Act,  at  least  10  different  ADR  models  have 
been  adopted  by  the  courts  that  have  filed  plans.  Of  the  48  courts 
that  have  filed  plans,  nearly  all  have  included  some  form  of  ADR. 

The  Conference  thinks  that  with  the  recognition  of  ADR  and  the 
implementation  of  ADR  in  so  many  courts,  that  the  success  of  vol- 
unteer programs,  which  has  not  had  a  great  track  record  to  date, 
will  certainly  improve,  and  that  is  the  basis  for  the  Conference's 
position. 

Thank  you,  Mr.  Chairman. 

[Judge  Williams  submitted  the  following:] 

Prepared  Statement  of  Hon.  Ann  Claire  Williams 

SUMMARY 

I  am  Judge  Ann  Claire  Williams  of  the  United  States  District  Court  for  the  North- 
ern District  of  Illinois.  I  appear  before  you  as  a  representative  of  the  Judicial  Con- 
ference, the  policy  making  body  of  the  federal  judiciary,  to  report  on  the  position 
of  the  Judicial  Conference  regarding  the  expansion  of  court  annexed  arbitration  pro- 
grams in  the  federal  courts.  I  will  also  provide  an  update  on  the  status  of  Alter- 
native Dispute  Resolution  (ADR)  procedures  in  the  federal  courts  and  on  ADR  ini- 
tiatives being  undertaken  as  a  result  of  the  Civil  Justice  Reform  Act  (CJRA). 

In  March  1993,  the  Judicial  Conference  considered  a  recommendation  to  support 
legislation  to  permit  the  expansion  of  court  annexed  arbitration  programs.  The  Con- 
ference considered  the  issue  because  the  expiration  date  for  the  authority  of  existing 
programs  in  20  district  courts  was  fast  approaching. 
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The  recommendation  was:  (1)  to  support  legislation  to  continue  authorization  for 
the  court  annexed  arbitration  programs  in  the  20  district  courts  designated,  beyond 
the  sunset  date  of  November  1993;  and  (2)  to  support  legislation  to  permit,  but  not 
to  require,  all  district  courts  to  utilize  mandatory  or  voluntary  court  annexed  arbi- 
tration programs. 

The  Committee  on  Court  Administration  and  Case  Management,  in  presenting 
this  recommendation  to  the  Judicial  Conference,  had  in  part  based  its  recommenda- 
tion on  a  belief  that  experience  to  date  justifies  allowing  individual  courts  to  tailor 
ADR  techniques  to  suit  their  specific  needs. 

The  Conference  approved  the  first  part  of  the  recommendation,  but  modified  and 
limited  the  latter  part.  The  Conference  agreed  to  seek  statutory  authority  for  all  fed- 
eral courts  to  have  the  discretion  to  utilize  voluntary  non-binding  court  annexed  ar- 
bitration programs,  rather  than  expanding  non-binding  mandatory  court  annexed 
arbitration  programs. 

The  Judicial  Conference  revisited  this  issue  in  September  and  reaffirmed  its  prior 
position  that  the  expansion  of  court  annexed  arbitration  programs  should  extend 
only  to  voluntary,  not  mandatory  programs. 

The  Conference  position  thus  differs  from  HR  1120  in  two  respects:  (1)  the  Con- 
ference believes  that  district  courts  should  be  permitted,  but  not  required,  to  adopt 
court  annexed  programs;  and  (2)  the  discretion  to  adopt  court  annexed  programs 
should  be  limited  to  voluntary  programs. 

The  Conference  does  remain  steadfast  in  its  support  of  the  current  pilot  programs 
in  20  districts  and  is  concerned  that  legislation  extending  the  programs  be  passed 
before  the  sunset  date  of  November  19,  1993.  If  the  authority  for  these  programs 
were  to  lapse,  it  would  be  greatly  disruptive  to  attorneys,  litigants,  and  judicial 
staff.  The  Conference  supports  the  passage  of  legislation  to  continue  the  authoriza- 
tion for  the  programs  in  20  districts,  even  if  the  larger  issues  are  unresolved. 

BIOGRAPHICAL  SKETCH 

Judge  Williams  was  appointed  United  States  District  Judge  for  the  Northern  Dis- 
trict of  Illinois  in  Chicago  on  April  4,  1985. 

She  is  a  faculty  member  for  the  Federal  Judicial  Center's  Orientation  for  Newly 
Appointed  U.S.  District  Judges.  She  has  also  lectured  extensively  on  trial  advocacy 
and  case  management  issues  for  various  law  schools  and  bar  associations.  Judge 
Williams  has  participated  in  many  continuing  legal  education  programs,  and  is  cur- 
rently an  adjunct  professor  of  law  at  Northwestern  University. 

She  serves  on  the  Executive  Committee  for  the  Northern  District  of  Illinois.  She 
served  as  Chair  of  the  Subcommittee  on  Case  Management  for  the  Court  Adminis- 
tration and  Case  Management  Committee  of  the  Judicial  Conference,  and  was  the 
Seventh  Circuit  Representative  for  the  Judicial  Task  Force  of  the  United  States 
Sentencing  Commission  in  1992-93. 

Judge  Williams  earned  a  B.S.  degree  in  Education  from  Wayne  State  University 
in  Detroit,  Michigan  in  1970,  an  M.A.  degree  in  Guidance  and  Counseling  from  the 
University  of  Michigan  in  Ann  Arbor,  Michigan  in  1972  and  a  J.D.  degree  from  the 
University  of  Notre  Dame  Law  School  in  South  Bend,  Indiana  in  1975. 

Prior  to  her  appointment  to  the  bench.  Judge  Williams  was  Chief  of  the  Organized 
Crime  Drug  Enforcement  Task  Force  for  the  North  Central  Region,  and  served  as 
a  Deputy  Chief  and  Trial  Attorney  in  the  United  States  Attorney's  Office  in  Chicago 
from  1976  to  1983.  She  was  a  Law  clerk  to  the  Honorable  Robert  A.  Sprecher  of 
the  United  States  Court  of  Appeals  for  the  Seventh  Circuit  frown  1975  to  1976. 

Judge  Williams  is  a  member  of  many  bar  associations  including  the  National  As- 
sociation of  Women  Judges,  Federal  Bar  Association,  Illinois  State  Bar  Association, 
Illinois  Judicial  Council,  Cook  County  Bar  Association,  and  Women's  Bar  Associa- 
tion of  Illinois. 


Mr.  Chairman:  I  am  Judge  Ann  Claire  Williams  of  the  United  States  District 
Court  for  the  Northern  District  of  Illinois.  I  serve  as  chair  of  the  Judicial  Conference 
Committee  on  Court  Administration  and  Case  Management.  I  appear  before  you  as 
a  representative  of  the  Judicial  Conference,  which  is  the  policy  making  body  of  the 
judiciary,  to  report  on  the  position  of  the  Judicial  Conference  regarding  the  expan- 
sion of  court  annexed  arbitration  programs  in  the  federal  courts.  Further,  I  will  re- 
port on  the  status  of  ADR  procedures  in  the  federal  courts  and  describe  the  addi- 
tional ADR  initiatives  which  are  being  undertaken  as  a  result  of  the  Civil  Justice 
Reform  Act. 


Judicial  conference  policy  on  court  annexed  arbitration  programs 

The  Judicial  Conference,  at  its  March  1993  session,  considered  a  recommendation 
to  support  legislation  to  permit  the  expansion  of  court  annexed  arbitration  programs 
in  the  federal  courts.  The  Conference  considered  the  issue  because  the  expiration 
date  for  the  authority  of  current  programs  was  fast  approaching. 

The  Judicial  Improvements  and  Access  to  Justice  Act  of  1988,  Public  Law  No. 
100-702  authorized  the  continuation  of  mandatory  court  annexed  arbitration  pro- 
grams previously  piloted  by  the  Judicial  Conference  in  ten  district  courts  and  per- 
mitted the  designation  of  ten  additional  courts  to  adopt  programs  of  voluntary  court 
annexed  arbitration.  The  legislation  included  a  sunset  date  of  five  years  after  enact- 
ment, which  was  on  November  19,  1988.  The  Committee  on  Court  Administration 
and  Case  Management,  which  I  now  chair,  unanimously  made  the  following  rec- 
ommendation to  the  Judicial  Conference.  The  recommendation  was  twofold:  (1)  to 
support  legislation  to  continue  authorization  for  the  court  annexed  arbitration  pro- 
grams in  the  twenty  district  courts  designated,  beyond  the  sunset  date  of  November 
19,  1993;  and  (2)  to  support  legislation  to  permit,  but  not  to  require,  all  district 
courts  to  utilize  mandatory  or  voluntary  court  annexed  arbitration  programs.  It  is 
important  to  note  that  the  outcome  of  any  arbitration  proceeding  woiild  not  be  bind- 
ing on  the  parties.  Rather,  participation  in  the  arbitration  program  would  be  man- 
datory or  voluntary  depending  on  the  decision  of  the  individual  district  courts. 

The  Committee  on  Court  Administration  and  Case  Management  recognized  that, 
in  the  past  decade,  many  federal  and  state  courts  have  adopted  alternative  tech- 
niques to  standard  procedures  for  htigating  civil  cases.  The  Committee,  in  part, 
based  its  recommendation  to  the  Judicial  Conference  on  a  belief  that  the  experience 
to  date  provides  justification  for  allowing  individual  federal  courts  to  institute  tech- 
niques, including  court  annexed  arbitration,  tailored  to  suit  their  specific  needs. 

The  Judicial  Conference  approved  the  first  part  of  the  recommendation;  however, 
the  Conference  modified  and  limited  the  latter  recommendation.  The  Judicial  Con- 
ference agreed  to  seek  statutory  authority  for  all  federal  courts  to  have  the  discre- 
tion to  utilize  voluntary  non-binding  court  annexed  arbitration  programs,  rather 
than  expanding  non-binding  mandatory  court  annexed  arbitration  programs. 

At  the  recent  session  in  September,  the  Conference  revisited  the  question  of 
whether  it  would  support  legislation  to  permit,  but  not  require,  all  district  courts 
to  utilize  either  mandatory  or  voluntary  court  annexed  arbitration  programs.  The 
Conference  reaffirmed  its  prior  position  that  the  expansion  of  court  annexed  arbitra- 
tion programs  should  extend  only  to  voluntary,  not  mandatory  programs.  Thus,  the 
Conference  position  differs  with  HR  1102  in  two  major  respects:  (1)  The  Conference 
believes  that  district  courts  should  be  permitted,  but  not  required,  to  adopt  court 
annexed  programs;  and  (2)  the  discretion  to  adopt  court  annexed  programs  should 
be  limited  to  voluntary  programs. 

The  Conference  believes  that  it  is  more  appropriate  to  leave  the  decision  to  adopt 
a  court  annexed  arbitration  program  to  eacn  district  court  rather  than  to  mandate 
the  establishment  of  such  a  program  in  each  court.  This  is  in  keeping  with  the  spirit 
of  the  Civil  Justice  Reform  Act  (CJRA),  which  requires  each  district  court  advisory 
group  to  develop  a  plan  which  takes  into  account  "the  particular  needs  and  cir- 
cumstances of  the  district  court,  litigants  in  such  court,  and  the  litigants'  attorneys." 

Courts  which  have  adopted  civil  justice  cost  and  delay  reduction  plans  to  date,  re- 
flecting the  diversity  of  the  needs  and  circumstances  of  each  district,  have  adopted 
at  least  ten  different  types  of  ADR,  including  voluntary  mediation,  non-binding  arbi- 
tration, summary  jury  trials,  early  neutral  evaluation,  settlement  conferences, 
minitrials,  special  masters,  settlement  week  or  settlement  judge,  formal  settlement 
negotiations,  and  trial  before  magistrate  judges.  The  various  ADR  alternatives  are 
listed  on  pages  2-6  of  the  Appendix  to  this  testimony  which  discusses  ADR  in  the 
federal  courts  and  under  the  Civil  Justice  Reform  Act. 

Nearly  all  of  the  48  courts  which  have  adopted  plans  to  date  have  included  some 
form  of  ADR  in  their  plans.  As  indicated  in  the  Appendix  at  page  12  and  in  Exhibit 
I,  a  number  of  courts  had  ADR  alternatives  prior  to  the  adoption  of  the  Civil  Justice 
Reform  Act.  This  almost  universal  use  of  ADR  techniques,  coupled  with  the  great 
diversity  of  techniques  the  courts  have  found  to  be  effective  for  their  unique  local 
legal  cultures,  clearly  illustrates  why  the  Conference  beheves  that  non-binding  court 
annexed  arbitration  programs  should  be  an  option  rather  than  a  requirement  for  the 
federal  courts.  There  is  no  need  to  mandate  arbitration  programs  in  order  to  provide 
an  ADR  alternative  to  the  traditional  means  of  dispute  resolution  by  trial.  ADR  al- 
ternatives abound  in  the  federal  courts  and  are  tailored  to  the  needs  and  cir- 
cumstances of  each  district. 

The  Conference  also  believes  that  the  expansion  of  non-binding  court  annexed  ar- 
bitration should  be  limited  to  voluntary  programs.  There  was  a  concern  on  the  part 
of  Conference  members  that  mandatory  programs  actually  would  add  expense  and 
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delay  by  requiring  litigants  to  go  through  an  extra  step  that  they  might  not  other- 
wise pursue  in  order  to  reach  a  jury  trial.  The  prevailing  sentiment  was  that  well 
run  voluntary  programs  will  attract  participants  and  provide  an  effective  ADR  alter- 
native, without  actually  requiring  litigants  to  participate. 

Although  the  Conference  does  not  support  the  H.R.  1102  provision  to  expand  man- 
datory ADR  to  all  courts,  it  remains  steadfast  in  its  support  of  the  current  pilot  pro- 
grams in  20  districts.  The  Conference  is  concerned  that  legislation  extending  the 
current  pilot  programs  in  20  districts  be  passed  before  the  sunset  date  of  November 
19th  of  this  year.  If  the  authority  for  these  programs  is  allowed  to  lapse,  it  would 
create  great  disruption  to  the  attorneys  and  litigants  in  these  programs  as  well  as 
to  the  court  staff  involved  in  administering  the  programs.  The  Conference  sincerely 
hopes  that  legislation  continuing  these  programs  can  be  passed  before  the  sunset 
date,  even  if  the  larger  issues  relating  to  tne  expansion  of  the  program  have  not 
yet  been  resolved. 

APPENDIX 

Alternative  dispute  resolution  programs  before  the  CJRA 

Judicial  use  of  Alternative  Dispute  Resolution  (ADR)  programs  was  firmly 
grounded  in  the  Federal  Courts  even  before  the  adoption  of  the  Civil  Justice  Reform 
Act  (CJRA).  Prior  to  the  CJRA,  at  least  thirty-six  (36)  Federal  district  courts  had 
adopted  some  type  of  alternative  dispute  resolution  program,  (see  Exhibit  I,  at- 
tached). Faced  with  the  pressures  caused  by  burgeoning  civil  case  dockets,  courts 
looked  to  alternatives  to  tne  normal  litigation  route.  The  courts  soon  recognized  that 
in  addition  to  a  docket  control  mechanism,  ADR  programs  had  intrinsic  value;  they 
bring  better  results  for  litigants  than  trials.  ADR  programs  offer  an  alternative  to 
the  winner  take  all  result  of  the  trial;  often  settlements  can  be  structured  so  that 
all  parties  are  satisfied  with  the  outcome. 

Tnere  are  several  basic  types  of  Judicial  ADR  models  which  the  courts  have  modi- 
fied to  suit  their  individual  needs.  Some  courts  use  outside  attorneys  to  mediate  dis- 
putes, others  use  court  personnel  such  as  judges  or  magistrates  to  hold  settlement 
conferences.  Some  courts  have  mandatory  programs,  while  others  have  voluntary 
participation.  In  most  courts  the  mediators  serve  pro  bono,  but  in  sonie  the  parties 
pay  for  their  services.  Most  of  the  ADR  programs  require  that  a  person  with  settle- 
ment authority  be  present. 

As  a  general  rule,  it  is  only  civil  cases  that  are  assigned  to  an  ADR  program.  In 
at  least  one  court,  a  case  may  be  assigned  to  more  than  one  program.  If  mediation 
fails,  the  case  may  then  be  assigned  to  a  settlement  conference.  If  settlement  is  still 
not  reached,  it  may  then  be  sent  to  arbitration. 

The  basic  ADR  models  that  were  in  place  in  the  district  courts  before  the  adoption 
of  the  CJRA  are: 

Early  Neutral  Evaluation  (ENE).  In  this  program,  the  parties  meet  early  in  the 
case  process  with  a  private  attorney,  who  is  an  expert  in  the  subject  matter  of  the 
dispute,  and  present  each  side  of  the  dispute.  The  evaluator  then  identifies  the  is- 
sues and  assesses  the  strengths  and  weaknesses  of  each  position.  Settlement  is  not 
the  main  goal  of  this  program,  although  it  is  expected  that  ENE  will  foster  settle- 
ment. The  evaluator  may  suggest  more  meetings,  or  suggest  a  discovery  plan.  Gen- 
erally, civil  cases  that  seek  monetary  relief  rather  than  equitable  relief  are  included 
in  the  ENE  program. 

Three  districts  had  an  ENE  program  in  effect  before  the  CJRA  was  adopted. 

Settlement  Judge  or  Magistrate  Judge.  The  settlement  conference  is  the  most  com- 
mon form  of  ADR.  Because  this  is  the  most  widely  used  program,  there  are  many 
variations  from  court  to  court.  The  conference  can  take  place  at  any  time  during 
the  litigation  process;  before  discovery  or  on  the  eve  of  trial.  In  some  courts  settle- 
ment conferences  are  assigned  to  a  designated  "settlement  judge"  or  "settlement 
magistrate  judge,"  in  others  to  any  judge  other  than  the  assigned  judge  in  the  case. 
Still  in  others,  cases  are  assigned  out  to  an  attorney  or  panel  of  attorneys.  The  "set- 
tlement" judge  appraises  the  case  and  the  chances  of  winning  a  jury  verdict,  and 
usually  suggests  a  settlement  figure. 

Seven  districts  had  some  form  of  "Settlement  Judge  or  Magistrate  Judge"  program 
before  the  adoption  of  the  CJRA. 

Mediation.  Mediation  programs  provide  the  parties  with  trained  neutral  medi- 
ators, generally  attorneys,  to  assist  the  parties  to  resolve  their  dispute  consensually 
and  reach  a  negotiated  settlement.  The  mediator  works  with  the  parties  to  discern 
the  underlying  issues  in  the  case,  attempting  to  understand  what  the  parties  really 
want  out  of  the  suit.  This  program  offers  the  opportunity  to  craft  creative  solutions. 
All  discussions  are  confidential;  the  assigned  judge  is  only  notified  if  the  case  is  set- 
tled. The  process  is  non-binding  unless  settlement  is  reached.  In  some  districts,  the 
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court  assigns  a  mediator,  in  others,  the  parties  choose  the  mediator.  While  it  is 
more  common  for  a  single  mediator  to  conduct  the  proceeding,  in  a  few  districts,  one 
mediator  is  chosen  from  both  the  plaintiffs  bar  and  defendant's  bar. 

Mediation  programs  were  in  effect  in  six  district  courts  prior  to  the  CJRA. 

Settlement  Week.  "Settlement  Week"  is  the  name  given  for  a  particular  time  pe- 
riod (i.e.  usually  one  or  two  weeks)  set  aside  by  the  court  for  the  mediation  of  sev- 
eral pending  cases.  Used  as  a  mechanism  to  address  those  cases  that  have  been 
pending  a  long  time  (discovery  usually  complete),  the  court  suspends  its  regular 
trial  schedule  to  focus  on  a  group  of  civil  cases.  Typically  mediated  by  volunteer  at- 
torneys, the  cases  are  returned  to  the  trial  calendar  if  they  £u-e  not  settled.  Some- 
times courts  hold  a  settlement  week  more  than  one  time  a  year;  sometimes  it  is  just 
a  day,  rather  than  a  week,  and  in  one  court,  it  is  a  day  set  aside  every  week  for 
settlement. 

Prior  to  the  CJRA,  two  districts  were  running  Settlement  Week  programs. 

Case  Valuation.  Generally  used  in  civil  cases  in  which  only  a  monetary  award  is 
sought,  the  case  valuation  program  gives  the  parties  an  advisory  award  on  the  set- 
tlement value  of  the  case.  At  the  end  of  or  close  to  the  end  of  discovery,  appropriate 
cases  are  referred  to  a  panel  of  three  mediators-  one  from  the  plaintiffs  bar,  one 
from  the  defendant's  bar,  and  one  neutral.  Prior  to  this  non-adversarial  proceeding, 
the  parties'  counsel  submit  written  summaries  of  the  case  vdth  supporting  evidence. 
At  the  hearing,  the  attorneys  make  a  brief  presentation  with  supporting  evidence. 
This  program  differs  from  mediation  in  that  the  neutral  does  not  participate  in  dis- 
cussions with  the  litigants.  The  panel  then  makes  a  valuation  of  the  case,  which 
becomes  the  judgment  unless  the  parties  object. 

Two  districts  had  Case  Valuation  programs  before  the  CJRA  was  adopted. 

Mini-Trials  or  Mini-Hearings.  Used  in  commercial  litigation  matters,  mini-trials 
and  mini-hearings  are  private  proceedings  where  each  party  makes  a  brief  presen- 
tation of  its  case  to  a  representative  from  each  side  with  authority  to  settle.  Refer- 
rals to  this  program  are  by  consent  of  the  parties,  and  the  parties  arrange  and  pay 
for  the  process.  In  the  mini-trial  program,  there  is  usually  a  third-party  neutral 
present  also.  Although  termed  mini-trial,  these  proceedings  do  not  involve  a  judge 
or  jury.  The  process  takes  a  couple  of  days,  and  after  the  case  is  presented,  the 
party  representatives  meet  to  try  to  settle  the  matter.  The  neutral  may  offer  an  ad- 
visory opinion. 

Prior  to  the  CJRA,  at  least  one  district  had  a  Mini-Trial  program,  and  a  number 
of  other  courts  had  experimented  with  the  procedure. 

Summary  Jury  Trials.  The  summary  jury  trial  takes  place  before  a  judge  or  mag- 
istrate and  a  six-member  advisory  jury,  that  is  paid  the  same  fees  as  petit  jurors. 
The  evidence  is  presented  to  the  jury  by  the  attorneys  and  usually  no  witnesses  are 
called.  Each  side  is  given  approximately  one  hour  to  present  its  case.  The  jury 
makes  a  non-binding  advisory  verdict,  or  if  the  jury  cannot  reach  a  verdict,  each 
juror  makes  a  statement  of  findings.  Scheduled  after  other  settlement  efforts  have 
failed,  this  program  is  most  often  used  in  those  complicated  cases  where  a  lengthy 
trial  is  expected. 

Twelve  districts  were  using  Summary  Jury  Trials  before  the  CJRA  was  adopted. 

Arbitration.  The  arbitration  program  involves  the  mandatory  or  voluntary  referral 
of  selected  cases  to  a  hearing  for  an  advisory  judgment  on  the  merits.  Chapter  44, 
sections,  651  through  658  of  title  28,  United  States  Code  provides  statutory  author- 
ization for  the  court-annexed  arbitration  programs.  Ten  district  courts  are  author- 
ized to  have  mandatory  arbitration  programs,  and  ten  district  courts  are  authorized 
to  have  voluntary  arbitration  programs. 

APPELLATE  COURTS 

In  addition  to  the  district  courts,  some  of  the  federal  appellate  courts  have  had 
settlement  programs  for  a  number  of  years.  Starting  with  the  Second  Circuit's  Civil 
Appeals  Management  Program  (CAMP)  in  the  1970's,  several  appellate  courts  have 
experimented  with  mediation  programs.  There  are  now  active  mediation  programs 
in  the  First,  Second,  Sixth,  Eighth,  Ninth,  Tenth,  and  Eleventh  Circuits.  The  pre- 
argument  conference  attorneys,  who  are  court  personnel,  confer  with  counsel  gen- 
erally prior  to  the  filing  of  the  appellate  briefs  to  pursue  resolution  of  the  appeal 
without  judicial  involvement.  Depending  on  the  geographical  make-up  of  the  various 
circuits,  the  conferences  are  either  conducted  in-person  or  by  telephone.  The  pro- 
grams have  been  successful,  and  three  other  circuits  are  planning  to  implement 
similar  programs  in  the  near  future. 

Unlike  those  circuits  that  use  court  personnel  to  mediate  appeals,  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  has  a  mediation  program  that 
enlists  the  aid  of  the  local  bar  to  mediate  appeads. 
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The  civil  justice  reform  act  as  it  relates  to  ADR 

The  Civil  Justice  Reform  Act  of  1990  requires  each  United  States  district  court 
to  study  its  caseload  and  design  a  civil  justice  expense  and  delay  reduction  plan 
(hereinafter,  "plan").  The  statute  declares  that  the  purposes  of  each  plan  are  "to  fa- 
cilitate deliberate  adjudication  of  civil  cases  on  the  merits,  monitor  discovery,  im- 
prove litigation  management  and  ensure  just,  speedy,  and  inexpensive  resolutions 
of  civil  disputes." 

The  Civil  Justice  Reform  Act  lists  ADR  as  one  of  its  six  key  principles.  Indeed, 
the  introductory  portion  of  the  Act  identifies  aspects  of  effective  litigation  manage- 
ment programs  and  includes  the  "utilization  of  alternative  dispute  resolution  pro- 
grams in  appropriate  cases."  Section  102(5)(D).  The  Act  requires  each  court  to  con- 
sider inclusion  in  its  plan  certain  guidelines  of  litigation  management.  Among  these 
is  the  "authorization  to  refer  appropriate  cases  to  alternative  dispute  resolution  pro- 
grams that — (A)  have  been  designed  for  use  in  a  district  court;  or  (B)  the  court  may 
make  available,  including  mediation,  minitrial,  and  summary  jury  trial."  Section 
473(a)(6).  In  addition,  the  Act  directs  the  court  to  consider  "a  neutral  evaluation  pro- 
gram for  the  presentation  of  the  legal  and  factual  basis  of  a  case  to  a  neutral  court 
representative  selected  by  the  court  at  a  non-binding  conference  conducted  early  in 
the  litigation."  Section  473(b)(4). 

Thus,  under  the  Act,  each  court  is  charged  with  the  mission  of  instituting  alter- 
native dispute  resolution  techniques  that  best  suit  the  preferences  of  the  bench,  bar, 
and  interested  public  in  the  district  A  significant  factor  in  reducing  cost  and  delay 
is  any  step  toward  disposition  of  a  case  without  resort  to  litigation.  Such  measures 
might  be  court-wide,  such  as  early  neutral  evaluation,  mediation,  arbitration,  mini- 
trial  or  summary  jury  trial;  or  they  may  be  case-specific,  such  as  the  means  of  facili- 
tating settlement  negotiation  (for  example,  requiring  a  representative  with  authority 
to  bind  the  party  to  attend  any  settlement  conference  held). 

Pilot  courts  demonstration  courts  and  early  implementation  districts 

The  Act  requires  the  implementation  of  civil  justice  expense  and  delay  reduction 
plans  in  all  district  courts  within  three  years  following  enactment.  Each  court  may 
develop  its  own  plan  or  adopt  a  model  plan  to  be  developed  by  the  Judicial  Con- 
ference. Although  the  statute  does  not  mandate  the  components  of  each  plan,  it  does 
set  forth  six  principles  and  six  techniques  of  litigation  management  and  cost  and 
delay  reduction  which  courts  must  consider,  and  suggests  several  techniques  to  be 
used  in  designing  the  plans.  In  some  courts — those  designated  as  pilot  courts — the 
statute  establishes  experimental  techniques  to  be  implemented.  ADR  is  such  a  tech- 
nique, and  it  figures  prominently  in  the  statute  and  the  plans  submitted  to  date. 

The  Act  requires  the  Judicial  Conference  to  conduct  pilot  programs.  The  Act  speci- 
fies that  ten  courts  must  be  designated  as  pilot  courts,  five  of  which  must  encom- 
pass major  metropolitan  areas.  These  pilot  courts  must  include  all  six  principles  of 
litigation  management  and  cost  and  delay  reduction  set  forth  in  Section  473(a)  of 
the  Act,  including  ADR. 

In  addition,  there  are  five  demonstration  districts,  which  are  specifically  named 
in  the  Act.  The  Act  mandates  that  three  of  the  demonstration  districts  experiment 
with  various  methods  of  reducing  cost  and  delay,  including  ADR  techniques. 

A  third  category  established  by  the  Act  is  the  Early  Implementation  District  (EID) 
program.  These  districts  had  to  implement  their  plans  by  December  31,  1991.  The 
statute  does  not  specify  which  principles  and  techniques  are  to  be  incorporated  with- 
in these  plans. 

Adoption  of  civil  justice  expense  and  delay  reduction  plans 

Forty-eight  district  courts  have  adopted  civil  justice  expense  and  delay  reduction 
plans  as  of  October  18,  1993.  These  courts  include  ten  pilot  courts,  twenty-four 
EIDs,  of  which  four  are  demonstration  courts,  and  fourteen  courts  which  have 
adopted  plans  within  the  last  several  months,  one  of  which  is  a  demonstration  dis- 
trict. Demonstration  districts  are  to  experiment  with  various  litigation  management 
programs,  including  ADR.  A  chart  listing  the  courts  which  have  adopted  plans  is 
attached  as  Exhibit  II. 

A  review  of  the  forty-eight  civil  justice  expense  and  delay  reduction  plans  adopted 
reveals  that  almost  every  court  in  the  group  has  or  will  soon  have  in  place  some 
form  of  ADR.  Forty-seven  of  the  courts  have  included  some  form  of  ADR  or  encour- 
age use  of  ADR  procedures  in  their  plans;  a  majority  of  those  courts  have  or  will 
have  multiple  ADR  programs.  Only  the  ten  pilot  courts  and  three  of  the  demonstra- 
tion districts  were  required  to  include  some  form  of  ADR  in  their  plans.  A  chart  list- 
ing the  different  types  of  ADR  included  in  the  plans  is  attached  as  Exhibit  III.  To 
summarize  the  information  contained  in  this  chart,  a  review  of  the  forty-eight  plans 
reveals  that  the  courts  will  implement  a  wide  variety  of  ADR  techniques  in  satisfy- 
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ing  the  mission  statement  of  this  legislation.  At  least  ten  different  types  of  ADR  will 
be  implemented  in  these  courts,  categorized  as  follows: 

1.  mediation:  26  courts 

2.  non-binding  arbitration:  18  courts 

3.  summary  jury  trials:  17  courts 

4.  early  neutral  evaluation  (ENE):  11  courts 

5.  settlement  conferences:  12  courts 

6.  minitrials:  13  courts 

7.  special  masters:  4  courts 

8.  settlement  week  or  settlement  judge  5  courts 

9.  settlement  negotiations  3  courts 

10.  trial  before  magistrate  judges  1  court 

In  addition,  eleven  courts  stated  their  general  intention  to  implement  ADR  tech- 
niques, without  specifying  which  techniques  would  be  adopted. 

To  truly  assess  the  impact  of  the  CJPIA.  on  the  implementation  of  ADR  techniques 
in  the  federal  district  courts,  we  compare  the  plans  submitted  by  the  forty-eight 
courts  against  the  list  of  programs  existing  prior  to  the  enactment  of  CJRA.  Of  the 
forty-eight  courts,  approximately  half  had  previously  existing  local  rules  adopting 
some  form  of  ADR,  and  of  those,  all  will  expand  their  programs.  Most  will  signifi- 
cantly expand  their  ADR  programs  by  broadening  the  scope  of  the  programs,  adding 
new  types  of  techniques  to  those  already  established. 

For  example,  the  Northern  District  of  California,  which  has  in  place  local  rules 
to  provide  for  early  neutral  evaluation,  settlement  conferences,  and  voluntary  arbi- 
tration, will  consider  adding  summary  jury  trials,  special  masters,  and  private  ADR, 
as  well  as  a  pilot  mediation  program.  The  widespread  dissemination  of  information 
about  ADR  options  that  the  court  provides  also  is  an  important  element  of  the 
court's  plan. 

Another  example  is  the  Northern  District  of  Indiana,  which  has  a  local  rule  gen- 
erally providing  for  ADR  in  the  court.  That  court's  plan  proposes  the  implementa- 
tion of  settlement  conferences  and  early  neutral  evaluation,  and  proposes  cautious 
experimentation  with  the  more  costly  minitrials  and  summary  jury  trials.  A  third 
example  is  the  district  of  Kansas,  which  has  a  local  rule  providing  for  settlement 
conferences.  That  district  will  supplement  its  ADR  programs  by  encouraging  the  res- 
olution of  disputes  through  mediation,  minitrials,  summary  jury  trials,  ana  arbitra- 
tion. 

Only  a  few  courts  indicate  that  they  will  rely  on  an  expansion  of  already  existing 
techniques.  One  aspect  of  such  expansion  would  be  accompUshed  by  promotional  ef- 
fort directed  to  the  court  community,  including  education  for  the  bar  membership. 
Several  courts  have  published  pamphlets  explaining  their  ADR  programs,  to  be  dis- 
tributed to  litigants  by  their  counsel.  One  district  is  changing  its  bar  application 
procedures  to  require  certification  that  the  applicant  is  familiar  with  ADR  tech- 
niques. A  number  of  courts  which  had  no  previously  established  ADR  program  will 
implement  ADR  as  a  direct  result  of  CJRA.  Most  of  these  courts  have  ambitious 
plans  to  implement  more  than  one  technique  of  ADR.  Examples  from  this  category 
would  include:  the  District  of  Massachusetts,  which  will  encourage  settlement, 
minitrials,  summary  jury  trials,  and  mediation;  the  Western  District  of  Tennessee 
(a  pilot  court),  which  will  actively  urge  the  use  of  early  neutral  evaluation,  settle- 
ment conferences,  minitrials,  and  mediation,  and  explore  the  cost-effectiveness  of 
summary  jury  trials;  the  Southern  District  of  Texas  (a  pilot  court),  which  will  imple- 
ment mediation,  minitrials,  summary  jury  trials,  arbitration,  and  other  ADR  proce- 
dures; the  District  of  Utah  (a  pilot  court),  which  will  experiment  with  mediation, 
arbitration,  minitrials,  and  summary  jury  trials;  and  the  Eastern  District  of  Wiscon- 
sin (a  pilot  court),  which  will  implement  settlement  conferences,  special  masters, 
early  neutral  evaluation,  mediation,  arbitration,  and  other  ADR  procedures. 

Out  of  the  forty-eight  courts  which  submitted  plans,  only  one  court  rejected  the 
concept  of  ADR  for  the  present  time. 

Availability  of  CJRA  plans  to  the  public 

The  Judicial  Conference  Committee  on  Court  Administration  and  Case  Manage- 
ment discussed  at  their  summer  meeting  one  year  ago  problems  of  public  access  to 
the  CJRA  reports  and  plans  prepared  by  the  district  court  advisory  groups.  Subse- 
quently, the  Federal  Judicial  Center  contacted  both  West  Publishing  Company  and 
Mead  Data  Central,  to  explore  whether  these  companies  would  be  interested  in  plac- 
ing the  CJRA  documents  on-line  through  their  electronic  access  services.  West  Pub- 
lisning  Company  agreed  to  create  a  CJRA  database  within  WESTLAW.  All  reports 
and  plans  from  the  early  implementation  districts  are  now  available,  and  the  re- 
ports and  plans  from  the  non-EID  districts  will  be  made  available  as  they  are  com- 
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Dieted.  The  Model  Civil  Justice  Expense  and  Delay  Reduction  Plan  prepared  by  the 
Judicial  Conference  is  now  on-Une,  and  the  annual  assessments  performed  by  the 
district  courts  and  reports  to  Congress,  will  also  be  placed  on-Une.  West  Publishing 
Company  implemented  the  CJRA  database  on  WESTLAW  in  September  1993.  Mead 
Data  Central  also  has  indicated  some  interest  in  providing  the  same  service  on 
LEXIS. 

Exhibit  I 

COURT-SPONSORED  ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS  ARBITRATION 

Mandatory  pilot  programs 

Northern  District  of  California 
Middle  District  of  Florida 
Western  District  of  Michigan 
Western  District  of  Missouri 
District  of  New  Jersey 
Eastern  District  of  New  York 
Middle  District  of  North  Carolina 
Western  District  of  Oklahoma 
Eastern  District  of  Pennsylvania 
Western  District  of  Texas 

Voluntary  pilot  programs 

District  of  Arizona 
Middle  District  of  Georgia 
Western  District  of  Kentucky 
Northern  District  of  New  York 
Western  District  of  New  York 
Northern  District  of  Ohio 
Western  District  of  Pennsylvania 
District  of  Utah 
Western  District  of  Virginia 
Western  District  of  Washington 

Other  programs  (both  voluntary) 

Eastern  District  of  CaUfomia 
Southern  District  of  Ohio 

MEDIATION 

District  of  Columbia 
District  of  Connecticut 
Middle  District  of  Florida 
Eastern  District  of  Pennsylvania 
Western  District  of  Washington 
Eastern  District  of  Washington 

MINI-TRIALS  AND  MINI-HEARINGS 
Western  District  of  Michigan 

SUMMARY  JURY  TRIALS 

Centred  District  of  Illinois 
Northern  District  of  Indiana 
Southern  District  of  Indiana 
Eastern  District  of  Kentucky 
Western  District  of  Kentucky 
Western  District  of  Michigan 
Northern  District  of  Ohio 
Southern  District  of  Ohio 
Northern  District  of  Oklahoma 
Western  District  of  Oklahoma 
Middle  District  of  Pennsylvania 
Middle  District  of  Tennessee 

EARLY  NEUTRAL  EVALUATION 
Northern  District  of  Cahfomia 
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Eastern  District  of  California 
District  of  Columbia 


SETTLEMENT  JUDGE  OR  MAGISTRATE  JUDGE 


Northern  District  of  California 
District  of  Connecticut 
District  of  Idaho 
District  of  Kansas 
Northern  District  of  Oklahoma 
Western  District  of  Oklahoma 
Middle  District  of  Tennessee 


SETTLEMENT  WEEK 


Southern  District  of  Ohio 
Northern  District  of  West  Virginia 


CASE  VALUATION 


Eastern  District  of  Michigan 
Western  District  of  Michigan 


Exhibit  II 


CIVIL  JUSTICE  REFORM  ACT:  STATUS  OF  ADVISORY  GROUP  REPORTS  AND  COST  AND 
DELAY  REDUCTION  PLANS  AND  ANNUAL  ASSESSMENTS 

The  following  reflects  the  48  final  plans  and  reports  which  have  been  adopted  to 
date  and  submitted  to  the  Administrative  Office. 

Early  Implementation  Districts  and  Pilot  Courts  submitted  their  reports  and 
plans  by  December  31,  1991.  All  final  reports  and  plans  are  due  by  December  1, 
1993.  Pilot  courts  appear  in  boldface. 

Early  implementation  and  pilot  courts 

1.  Alaska 

2.  Arkansas  Eastern 

3.  California  Eastern 

4.  California  Northern — Demonstration  Court 

5.  California  Southern 

6.  Delaware 

7.  Florida  Southern 

8.  Georgia  Northern 

9.  Idaho 

10.  Illinois  Southern 

11.  Indiana  Northern 

12.  Indiana  Southern 

13.  Kansas 

14.  Massachusetts 

15.  Michigan  Western — Demonstration  Court 

16.  Montana 

17.  New  Jersey 

18.  New  York  Eastern 

19.  New  York  Southern 

20.  Ohio  Northern — Demonstration  Court 

21.  Oklahoma  Western 

22.  Oregon 

23.  Pennsylvania  Eastern 

24.  Tennessee  Western 

25.  Texas  Eastern 

26.  Texas  Southern 

27.  Utah 

28.  Virgin  Islands 

29.  Virginia  Eastern 

30.  West  Virginia  Northern — Demonstration  Court 

31.  West  Virginia  Southern 

32.  Wisconsin  Eastern 

33.  Wisconsin  Western 

34.  Wyoming 
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Other  reports  and  plans  submitted  to  date 

1.  Connecticut 

2.  Louisiana  Eastern 

3.  Maine 

4.  Minnesota 

5.  Missouri  Western — Demonstration  Court 

6.  New  Mexico 

7.  New  York  Northern 

8.  New  York  Western 

9.  Northern  Mariana  Islands 

10.  Pennsylvania  Middle 

11.  Pennsylvania  Western 

12.  Texas  Western 

13.  Texas  Northern 

14.  Washington  Western 


Exhibit  III 

ALTERNATIVE  DISPUTE  RESOLUTION  PROFILES 

Alaska:  9th  Circuit 

•  Endorses  the  concept  of  ADR 

Arkansas  (Eastern):  8th  Circuit 

•  Will  inform  the  Bar  about  present  ADR  options 
California  (Eastern):  9th  Circuit 

•  Established  a  panel  to  monitor  the  use  of  ENE  (Early  Neutral  Evaluation), 
Court-annexed  Arbitration  and  other  ADR 

•  Encourages  ADR 

California  (Northern):  9th  Circuit 

Demonstration  Court 

•  ENE 

•  Non-binding  arbitration 

•  Settlement  Conference 

•  Summary  jury  trials  and  bench  trials 

•  Special  Masters 

•  Private  ADR 

California  (Southern):  9th  Circuit 

Pilot  Court 

•  Non-binding  mini  trial 

•  Summary  jurv  trial — in  cases  with  less  than  $250,000  at  controversy  and  a  like- 
lihood of  resolution 

•  Non-binding  Eirbitration/mediation  in  all  contract  cases  and  tort  cases  under 
$100,000 

Commonwealth  of  the  Northern  Mariana  Islands:  9th  Circuit 

•  Mandatory  settlement  conference 

•  non-binding  summary  jury  trial 

Connecticut:  2nd  Circuit 

•  State/Federal  joint  effort  using  judges  as  neutrals 
Delaware:  3rd  Circuit 

Pilot  Court 

•  Voluntary  mediation 

•  Voluntary  arbitration 
Florida  (Southern):  11th  Circuit 

•  Voluntary  mediation 

•  Any  other  type  of  ADR  currently  available 

Georgia  (Northern):  11th  Circuit 
Pilot  Court 

•  Court-annexed  eirbitration — mandatory/non-binding 

•  Mediation  option 

•  Special  masters 


17 

Idaho:  9th  Circuit 

•  Voluntary,  non-binding: 

•  Settlement  weeks — neutral  attorneys 

•  Arbitration — where  the  amounts  in  controversy  are  less  than  $100,000. 

•  ENE 

Illinois  (Southern):  7th  Circuit 

•  A  plan  to  educate  the  Bar  in  ADR  alternatives 

Indiana  (Northern):  7th  Circuit 
Comparison  District 

•  Private  settlement  negotiations  encouraged 

•  Mini  trials 

•  Summary  jury  trials 

•  Hosted  settlement  conference 

•  ENE 

Indiana  (Southern):  7th  Circuit 

•  Encourage  settlement 

•  Publicize  and  educate  Bar  in: 

•  ENE 

•  Mediation 

•  Arbitration 

•  Mini-hearings 

•  Summary  jury  trials 

Kansas:  10th  Circuit 
Compairison  District 

•  Extra  judicial  proceedings  encouraged 

•  Mediation 

•  Mini  trials 

•  Summary  jury  trials 

•  Settlement  conferences 

•  Other  ADR  procedures 

Louisiana  (Eastern):  5th  Circuit 

•  Private  mediation  at  Judge's  discretion 

•  Mini  trials 

•  Summary  Jury  Trial 

Maine:  1st  Circuit 

•  Will  experiment  with  various  types  of  ADR 

Massachusetts:  1st  Circuit 

•  Encourages: 

•  Settlement 

•  Minitrials 

•  Summary  jury  trials 

•  Mediation 

Michigan  (Western):  7th  Circuit 

•  Strengthen  existing  ADR  procedures 

Minnesota:  8th  Circuit 

•  No  formal  ADR  program 

•  Support  ADR  on  a  case-by-case  basis 

Missouri  (Western):  8th  Circuit 

•  Experimental  Early  Assessment  Program  to  divert  cases  to  various  types  of 
ADR  procedures — Vs  automatic  participation;  Vb  voluntary  participation;  Vs  not 
encouraged  to  participate;  ADR  procedures  include 

•  Mediation 

•  Non-binding  arbitration 

•  ENE 

Montana:  9th  Circuit 

•  Judicial  Officer  must  consider  settlement  conferences 

•  Mediation  with  mediators  coming  from  a  court  established  list 
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New  Jersey:  3rd  Circuit 

•  Arbitration 

•  Mediation,  mini  trials,  and  summary  jury  trials  with  outside  providers 

New  Mexico:  10th  Circuit 

•  Endorses  the  concept  of  ADR 

•  Maintain  panel  of  neutrals  and  provide  training 

New  York  (Eastern):  2nd  Circuit 

Comparison  District 

•  Court-annexed  arbitration  for  amounts  under  $100,000 

•  ENE 

•  Trials  before  Magistrate  Judges 

•  Settlement  conferences 

•  Special  Master 

•  Court-annexed  mediation 

New  York  (Southern):  2nd  circuit 

Pilot  Court 

•  Mandatory  court-annexed  mediation  for  cases  in  the  expedited  track 

•  Voluntary  court-annexed  arbitration 

New  York  (Northern):  2nd  Circuit 

•  Continue  court-annexed  voluntary  arbitration 

•  designing  expanded  ADR  program 

New  York  (Western):  2nd  Circuit 

•  Comprehensive  settlement  conference 

Ohio  (Northern):  6th  Circuit 

Demonstration  Court 

•  ENE — any  civil  cases 

•  Mediation — any  civil  cases 

•  Arbitration 

•  Summary  jury  trial 

•  Summary  bench  trial 

•  Other  ADR  procedures 

Oklahoma  (Western):  10th  Circuit 

Pilot  Court 

•  Settlement  conference 

•  Mediation 

•  Court-annexed  arbitration 

•  Summary  jury  trial 

Oregon:  9th  Circuit 

•  Settlement  Judge 

•  Court-annexed  voluntary  mediation  program 

•  Other  local  ADR  services 

Pennsylvania  (Eastern):  3rd  Circuit 

Pilot  Court 

•  A  well  established  arbitration  and  mediation  program 

•  Any  other  ADR  method  purposed  by  the  parties  or  the  presiding  judge 

Pennsylvania  (Middle):  3rd  Circuit 

•  Summary  Jury  Trials 

•  Mediation  at  courts  discretion 

•  Settlement  Officer  Program 

Pennsylvania  (Middle):  3rd  Circuit 

•  Arbitration  (predates  CJRA) 

•  ENE 

Tennessee  (Western):  6th  Circuit 

Pilot  Court 

•  ENE 

•  Settlement  conference 

•  Mini  trials 

•  Summary  jury  trials 
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•  Mediation 

Texas  (Western):  5th  Circuit 

•  Expand  existing  ADR  program 

•  Parties  are  required  to  submit  ADR  report  in  every  case 

•  Bar  applicants  must  certify  familiarity  with  ADR 

•  Parties  with  settlement  authority  are  required  to  attend  ADR  meetings 

Texas  (Northern:  5th — Circuit 

•  ADR  pamphlet 

•  Endorses  ADR  concept 

•  Judge  may  refer  any  case  to  ADR 

•  Options  (all  non-binding) 

•  Mediation 

•  Mini-trial 

•  Summary  Jury  Trial 

•  Other  settlement  procedures  at  the  judge's  discretion 

•  Parties  with  settlement  authority  are  required  to  attend  ADR  meetings 

Texas  (Southern):  5th  Circuit 

Pilot  Court 

•  Mediation 

•  Mini  trial 

•  Summary  jury  trial 

•  Arbitration 

•  Other  ADR  procedures 

Texas  (Eastern):  5th  Circuit 

•  Court-annexed  mediation 

•  Mini  trial 

•  Summary  jury  trial 

•  Other 

Utah:  10th  Circuit 

Pilot  Court 

•  Will  experiment  with: 

•  Mediation 

•  Arbitration 

•  Mini  trial 

•  Summary  jury  trial 

Virginia  (Eastern):  4th  Circuit 

•  No  ADR  at  this  time 

Virgin  Islands:  3rd  Circuit 

•  Mediation 

Washington  (Western):  9th  Circuit 

•  Summary  trials  before  a  magistrate  judge 

•  monitor  and  coordinate  current  ADR  programs  in  the  district 

West  Virginia  (Northern):  4th  Circuit 

Demonstration  Court 

•  Settlement  Weeks 

West  Virginia  (Southern):  4th  Circviit 

•  Mandatory  mediation 

Wisconsin  (Western):  4th  Circuit 

•  ENE 

•  Mediation 

Wisconsin  (Eastern):  7th  Circuit 

Pilot  Court 

•  Settlement  conference 

•  Special  Master 

•  ENE 

•  Mediation 

•  Arbitration 

•  Other  ADR  procedures 
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Wyoming:  10th  Circuit 

•  Settlement  Conferences 

•  ADR  in  appropriate  circumstances 


Judge  Ann  Claire  William  Response  to  a  Question  Submitted  by  Senator 

Cohen 

Question  1.  What  is  the  Judicial  Conference's  view  regarding  authorizing  courts 
to  establish  an  arbitration  program  that  would  become  active  only  when  a  ceiling 
on  the  combined  number  of  civil  and  criminal  fiUngs  is  exceeded  or  the  average 
length  of  time  that  it  takes  a  jurisdiction  to  resolve  a  civil  case  exceeds  a  specific 
time  period? 

Answer.  The  Judicial  Conference  has  never  taken  a  position  on  whether  to  allow 
courts  to  establish  an  arbitration  program  that  would  become  operative  only  when 
a  ceiUng  on  the  total  number  of  civil  and  criminal  fiUngs  is  exceeded  or  the  average 
length  of  time  to  resolve  a  civil  case  exceeds  a  specific  time  period.  The  Conference 
beheves  that  it  is  more  appropriate  to  leave  the  decision  to  adopt  a  court-annexed 
arbitration  program,  or  other  alternative  dispute  resolution  (ADR)  mechanism,  to 
each  district  court  rather  than  to  mandate  the  establishment  of  such  a  program  in 
each  court.  This  view  is  in  keeping  with  the  spirit  of  the  Civil  Justice  Reform  Act 
(CJRA),  which  requires  each  district  court  adopt  a  civil  justice  cost  and  delay  reduc- 
tion plan  which  takes  into  account  "the  particular  needs  and  circumstances  of  the 
(hstrict  court,  Htigants  in  such  court,  and  the  litigants'  attorneys." 

The  overwhelming  majority  of  courts  have  adopted  plans  which  include  some  form 
of  ADR  in  their  plans.  The  Conference  has  consistently  supported  various  ADR 
mechanisms  including  court-  annexed  arbitration.  These  dispute  resolution  mecha- 
nisms are  complementary  or  supplemental  to  the  traditional  civil  pretrial  and  trial 
procedures.  This  almost  universal  use  of  ADR  techniques,  coupled  with  the  great  di- 
versity of  techniques  the  courts  have  found  to  be  effective  for  their  unique  cir- 
cumstances, clearly  illustrates  why  the  Conference  believes  that  non-binding  court- 
annexed  arbitration  programs  should  be  an  option  rather  than  a  requirement  for  the 
federal  courts.  A  similar  argument  could  be  made  against  authorizing  arbitration 
programs  to  be  activated  only  when  certain  standards  are  exceeded,  such  as  the 
combined  number  of  civil  and  criminal  filings.  It  should  also  be  noted  that  the  most 
common  case  types  arbitrated  are  contracts  and  torts,  actions  which  typically  do  not 
result  in  lengthy  or  complicated  trials. 

The  Conference  also  beheves  that  the  expansion  of  non-binding  court-annexed  ar- 
bitration should  be  limited  to  voluntary  programs.  The  prevaiUng  viewpoint  is  that 
effectively  administered  voluntary  programs  will  attract  participants  and  provide  a 
useful  ADR  alternative,  without  actually  requiring  litigants  to  participate.  Notwith- 
standing the  Conference's  position,  it  remains  steadfast  in  its  support  of  the  current 
pilot  mandatory  programs  authorized  in  10  districts. 

Senator  Heflin.  Judge  Wilson? 

STATEMENT  OF  HON.  BILL  WILSON 

Judge  Wilson.  Senator  Heflin  and  Senator  Grassley,  when  I  was 
a  boy  growing  up  over  in  the  foothills  of  the  Washitau  Mountains 
in  a  sawmill  town,  my  parents  were  school  teachers  and  loved  gov- 
ernment and  politics  and  I  thought  it  would  be  a  wonderful  thing 
if  I  could  ever  just  talk  to  someone  who  had  been  to  Washington 
and  participated  in  the  process.  So  I  am  highly  honored  and  a  Httle 
bit  intimidated  by  being  here,  particularly  since  I'm  the  newest 
U.S.  District  Judge  in  America.  But  I  speak  in  favor  of  sunset  inso- 
far as  mandatory  arbitration  is  concerned. 

I  am  one  of  those  people  who  truly  believe  that  there  was  a  mir- 
acle in  that  hot  summer  1787  in  Philadelphia  when  the  Constitu- 
tion was  adopted,  but  it  wasn't  perfected  until  we  had  several  ad- 
justments and  amendments.  The  primary  adjustments  were  the 
first  10  amendments,  the  Bill  of  Rights. 

As  you  know,  Patrick  Henry  refused  to  go  to  the  constitutional 
Convention  because  he  smelled  a  rat,  and  one  of  those  rats  that  he 
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smelled  was  the  lack  of  a  right  to  trial  by  jury,  which  they  didn't 
have.  He  forced  Madison  and  the  rest  of  them  to  enact  the  Bill  of 
Rights,  or  to  promise  a  Bill  of  Rights,  before  they  could  get  the 
Constitution  adopted. 

Now  mandatory  arbitration,  no  matter  how  you  cut  it,  cube  it,  or 
slice  it,  is  a  frontal  assault  on  the  right  to  trial  by  jury,  and  I  ques- 
tion the  proponents  of  these  proposals.  I  know  they  love  them,  but 
I  question  the  proponents,  where  is  the  proof  that  the  sky  is  falling 
down?  We  have  fewer  filings  since  1985  in  the  Federal  Courts.  We 
have  fewer  overall,  we  have  fewer  filings  before  individuals  judges. 
So  where  is  the  evidence  to  support  the  cry  that  we  are  crumbling, 
that  we  are  being  crushed? 

There  are  complaints.  In  some  districts,  I  know  there  has  been 
an  overload,  and  there  have  been  complaints,  most  of  the  com- 
plaints about  we  can't  get  this  done  or  about  judges  who  don't  take 
care  of  their  caseload  properly.  I  very  respectfully  submit  that  the 
Congress  can't  pass  laws  good  enough  to  make  a  good  judge  out  of 
a  bad  one,  no  matter  what  area  you  act  in.- 

All  of  these  things,  mandatory  arbitration,  mandatory  settlement 
conferences,  status  conferences,  all  of  these  things  are  a  tax  on  the 
right  to  trial  by  jury.  They  remind  me  of  a  Rube  Goldberg  machine. 
They  have  all  these  things  you  do  and  everything,  but  as  they  say 
in  Western  Arkansas,  they  don't  go  anywhere  and  they  don't  do 
anything. 

I  feel  kind  of  like  the  old  man  that  was  asked  if  he  believed  in 
baptism.  He  said,  I  sure  do,  I  have  seen  dozens  of  them.  Well,  I 
have  seen  this  work. 

Although  I  am  a  new  judge  in  Arkansas,  where  we  have  more 
above-average  caseload,  we  have  judges,  Judge  Franklin  Waters  in 
the  Western  District,  Judge  Henry  Woods  in  the  Eastern  District, 
they  set  their  cases  for  trial  and  they  try  them.  They  don't  go 
through  all  this  moving  around,  jumping  around,  and  conferencing 
and  all  that,  and  they  keep  their  caseload  under  control.  People 
who  can't  do  it,  we  need  to  send  them  to  school  over  there  in  the 
outback  in  Arkansas. 

I  was  honored  to  be  appointed  to  the  standing  committee  by 
Chief  Justice  Rehnquist  3  years  ago,  and  I  favor  things  that  will 
limit  discovery.  I  favor,  breaking  from  the  brotherhood  here,  I  favor 
limits  on  discovery,  the  number  of  depositions,  the  length  of  time 
in  most  cases.  I  favored  it  on  the  standing  committee,  where  I  had 
a  losing  position. 

I  think  that  they  are  proposing  radical,  radical  changes  when 
they  don't  have  the  proof.  They  do  not  have  the  proof  that  manda- 
tory arbitration  saves  time.  They  don't  have  the  proof  that  it  saves 
money.  As  a  matter  of  fact,  the  same  amount  of  cases  are  disposed 
of  in  the  Northern  District  of  California  that  are  disposed  of  in  Ar- 
kansas, where  we  have  real  trials.  It  just  depends  on  how  you  get 
them  disposed  of. 

I  will  say  this.  I  don't  know  how  I  am  going  to  do  as  a  Federal 
District  Judge,  but  I  will  promise  you  this.  If  after  6  months  or  so 
I  am  not  caught  up  on  my  docket  and  the  sky  is  falling  down,  you 
can  call  me  at  my  office  on  Saturday  and  I  will  be  trying  to  do 
something  about  it. 

Thank  you. 
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[Judge  Wilson  submitted  the  following:] 

Memorandum 

TO:  Senator  Howell  Heflin,  Chair,  Senate  Judiciary  Subcommittee  on  Courts  and 
Administrative  Practice 

FROM:  Bill  Wilson,  U.S.  District  Judge,  Eastern  District  of  Arkansas 

DATE:  October  21,  1993 

RE:  HR.  1102— Mandatory  Arbitration 

Assuming  my  proposed  investiture  is  successful  Monday,  I  will  be  the  newest 
United  States  District  Judge  in  America  when  I  appear  before  your  Subcommittee 
next  Friday  (October  29,  1993).  I  will  be  substituting  for  one  of  the  most  senior, 
most  highly  respected  United  States  District  judges  in  America — The  Honorable  G. 
Thomas  Eisele  of  the  Eastern  District  of  Arkansas  (senior  status).  I  fear  a  boy  is 
coming  to  do  a  grown  person's  job. 

In  my  judgment.  Judge  Eisele  has  written  the  definitive  indictment  of  mandatory 
arbitration  in  his  article  for  the  most  recent  edition  of  the  SMU  Law  Review.  Since 
this  article  is  before  the  Committee,  I  will  limit  my  written  comments  to  this  one 
page.  I  do  urge  the  Subcommittee  to  study  Judge  Eisele's  superb  work. 

I  apologize  for  putting  an  old  chestnut  before  this  Subcommittee  but  I  think  it 
is  apt.  An  old  fellow  was  sitting  on  a  park  bench  sunning  himself  A  ferocious  look- 
ing dog  was  at  his  feet.  A  stranger  strolled  by  and  asked  the  old  gentleman  if  his 
dog  would  bite  if  he  petted  him.  The  old  gentlemen  gave  a  definitive,  monosyllabic 
answer — "No."  The  stroller  bent  over  to  pet  the  brute  and  it  bit  him.  The  man 
jumped  back,  holding  his  arm,  and  screamed,  "You  said  your  dog  wouldn't  bite!"  The 
man  on  the  bench  replied,  "That  there  dog  ain't  mine." 

If  mandatory  arbitration  becomes  the  law,  it  will  be  known  as  Congress'  dog.  And 
it  will  bite  the  hand  of  the  little  folks  across  America  who  are  entitled  to  trial  by 
jun^  before  an  Article  III  judge. 

One  can  go  at  mandatory  arbitration  in  more  ways  than  a  kitten  goes  at  a  toy 
mouse,  but  it  remains  the  same — it  is  an  unnecessary  encroachment  on  the  right 
of  trial  by  jury — as  it  is  intended  to  be. 

Mandatory  ADR,  as  Judge  Eisele's  article  points  out,  is  a  nostrum,  and  should  be 
rejected  by  the  Congress. 
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Differing  Visions  —  Differing 

Values:  A  Comment  on  Judge 

Parker's  Reformation  Model  for 

Federal  District  Courts 

Judge  G.  Thomas  Eisele 

"Justice,  sir,  is  the  great  interest  of  man  on  earth." 
Daniel  Webster,  September  12,  1845 

I.     INTRODUCTION 

I  have  been  asked  to  respond  to,  and  comment  on,  Judge  Parker's  article 
in  this  edition  of  the  SMU  Law  Review.  But  it  is  not  feasible  to  discuss 
his  radical  proposals  for  changing  our  federal  courts  withou :  speaking  of 
the  actions  being  taken  by  the  whole  court-annexed,  mandatory  ADR  move- 
ment. That  movement  presently  proceeds  with  a  grand  array  of  initiatives, 
the  ultimate  effect  of  which,  if  successful,  will  be  to  change  dramatically  our 
system  of  civil  justice.  More  importantly,  it  will  effectively  deny  the  inhabit- 
ants of  this  country  their  traditional  right  to  a  due  process,  evidentiary- 
based,  trial  before  an  Article  III  judge  or  before  a  jury  in  accordance  with 
equal  protection  principles,  that  is  to  their  traditional  "day  in  court."  Judge 
Parker's  article  serves  to  make  that  point  dramatically.  In  the  past,  the  tac- 
tic of  the  mandatory  ADR  proponents  appears  to  have  been  to  move  for- 
ward slowly  and  incrementally,  even  surreptitiously,  in  order  not  to  shock 
the  "traditionalists"  into  action.  Judge  Parker,  with  commendable  frank- 
ness, criticizes  this  approach,  calling  out  for  revolutionary  change  to  a  new 
"reformaiion  model  of  civil  dispute  resolution."'  He  states  that  current 
ADR  programs  and  procedures,  though  promising,  are  inadequate  to  resolve 
the  civil  litigation  system's  problem  of  cost  and  delay.^  His  new  model  of 
civil  dispute  resolution  would  be  public  and  taxpayer-supported  and  would 
contain  "an  array  of  Utigation  tracks,"  which  he  repeatedly  states  will  pro- 
duce "speedy,  affordable,  fair  and  reliable  decisions."'  The  old  involuntary 

Ed.  note:  SMU  Law  Review  invited  Judge  Eisele  to  write  this  article  as  a  response  to  an- 
other article  published  in  this  issue.  See  Judge  Roben  M.  Parker  &  Leslie  J.  Hagin.  "ADR" 
Techniques  in  ^he  Reformation  Model  of  Civil  Dispute  Resolution,  46  SMU  L.  Rev.  1905 
(1993). 

1.  Roben  M.  Parker  &  Leslie  J.  Hagin,  "ADR  "  Techniques  in  the  Reformation  Model  of 
Civil  Resolution.  46  SMU  L.  Rev.  1905  (1993)  [hereinafter  Parker]. 

2.  Id  at  '.901- 11. 

3.  Id  at  1905. 

1935 


25 

1936  SMU  LAW  REVIEW      ■  [Vol.46 

ADR  advocates  staunchly  argued  that  their  mandatory  ADR  diversions  did 
not  deny  litigants  their  right  to  a  real  trial  before  a  judge  or  a  jury  because, 
af  the  end  of  those  costly  and  prejudicial  diversions,  the  parties  could  still 
demand  a  trial  de  novo  as  a  matter  of  right.  Judge  Parker  one-ups  them  by 
having  the  decisions  made  by  his  various  ADR  tracks  carry  a  "presumption 
of  finality.""  To  him  this  means  that  the  party  or  parties  requesting  a  real 
trial  after  the  ADR  track  decision  would  have  the  burden  of  demonstrating 
to  a  judge  at  an  exemption  hearing,  through  a  "cost/benefit  analysis,  the 
need  to  expend  additional  litigant  and  judicial  resources  on  their  cases. "^ 
Judge  Parker  would  bnng  his  ADR  tracks  to  the  front  line  of  civil  dispute 
resolution  and  would  relegate  real  trials  to  "alternative,"  seldom-used,  sta- 
tus.^ Of,  as  he  puts  it,  "the  traditionally  routine  form  of  civil  dispute  resolu- 
tion [translation:  a  real  trial  before  a  judge  or  jury]  ascends  to  its  appropnate 
place  as  the  institutionally  exceptional."'' 

I  will  identify  both  the  real  and  the  stated  reasons  for  mandatory  court- 
annexed  ADR  programs  and  the  need  and  justifications  thereof;  trace 
briefly  the  history  of  the  coun-annexed  ADR  movement;  discuss  the  poli- 
tics of  this  controversy;  evaluate  the  results  of  such  programs;  examine 
Judge  Parker's  proposals  in  context;  and  spell  out  my  reasons  for  opposing 
them.  Finally,  I  issue  an  appeal  to  the  lay  citizenry,  the  bar,  the  judges,  the 
new  Administration,  and  the  Congress  to  rise  up  and  say  "NO"  to  this  alien 
intrusion  into  our  United  States  District  Courts  —  those  special  places  that 
have  served  this  nation  so  well  over  the  past  two  centuries. 

II.     THE  NEED  AND  JUSTIFICATION:    IS  THERE  A  CRISIS? 

The  standard  today  by  which  we  in  the  judging  business  are  to  measure 
our  success  is  cost  and  delay.  Each  distnct  coun  in  the  United  States  has 
been  called  upon  to  formulate  a  "cost  and  delay  reduction  plan."^  Let  us 
look  at  the  delay  question.  Judge  Parker  notes  that  in  1960  it  would  have 
taken  distnct  couns  nine  months  to  dispose  of  all  of  their  pending  cases 
whereas  in  1989  the  figure  had  risen  to  11.7  months.'  Now  look  at  more 
recent  figures  and  trends. '^  In  1985  the  total  case  filings  in  all  U.S.  District 
Couns  came  to  299,164;  in  1986,  282,074;  in  1987,  268,023;  in  1988, 
269,174;  in  1989,  263,896;  in  1990,  251,113;  in  1991.  241.420;  and  in  1992, 
261,698.  So  in  a  penod  of  seven  years  the  total  filings  have  fallen  from 
299,164  to  261,698.  The  number  of  civil  filings  per  judgeship  fell  from  476 
in  1985  to  379  m  1990  —  a  penod  when  the  number  of  judgeships  remained 


4.  Id. 

5.  Id.  (emphasis  added) 

6     Parker,  :-jpra  note  1    at  \^0'^ 

7.  Id. 

8.  28  U.S.C.  §  417  (Supp.  II  1990). 

9     Parker,  supra  note  1,  at  1907  (cuing.  Judicial  Co.sf.  of  the  U.nited  States,  Fed- 
eral Courts  Study  Committee  Report  5  (Apr  2,  1990)) 

10.  For  the  following  figures,  see  Administrative  Office  of  the  US  Couns.  Federal  Coun 
Management  Statistics  (1992)  [hereinafter  Administrative  Office]  (on  file  with  SMU  Law  Re- 
view) The  year  cued  will  be  the  12  month  penod  ending  June  30  of  that  year.  so.  for  example 
■■199:"  Will  be  for  the  year  ending  June  30.  1992. 
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constant  at  575.  In  1991  the  number  of  judgeships  increased  to  649  and  the 
number  of  civil  cases  per  judgeship  fell  to  320.  For  1992  the  figure  is  350." 
We  are  frequently  told  that  our  criminal  dockets  are  interfering  with  our 
civil  dockets,  and  this  has  certainly  been  true  in  a  few  of  our  federal  districts. 
But  the  number  of  felony  filings  per  judgeship  only  increased  from  forty-four 
in  1985  to  fifty-eight  in  1990.  In  1992,  that  number  fell  to  fifty-three.  The 
total  filings  per  judgeship,  criminal  and  civil,  have  been  lower  than  they  were 
in  1991  (372)  in  only  two  years  since  1975.  And  the  weighted  filings  per 
judgeship  have  likewise  fallen  in  the  past  five  years  from  461  in  1986  to  405 
in  1992.'2 

So  there  is  not  much  support  for  the  oft-repeated  assertions  that  "federal 
court  system  has  entered  a  period  of  crisis;"'^  that  our  couns  are  "on  the 
verge  of  buckling  under  the  strain;"'"*  that  "our  courts  are  swamped  and 
unmanageable;" '5  or,  as  stated  by  Magistrate  Judge  Wagner  before  the 
House  Committee  last  May,  that  our  courts  are  faced  with  "burgeoning  civil 
case  dockets"'*  —  the  very  assertions  being  used  to  justify  turning  to  these 
mandatory  ADR  programs.  The  actual  figures  and  trends  simply  do  not 
support  such  doomsday  hyperbole. 

On  the  issue  of  delay  we  find,  as  always,  that  a  few  district  courts  are 
having  considerable  trouble  moving  their  dockets,  but  overall  we  find  the 
same  median  time  from  filing  to  disposition  in  civil  cases  (nine  months)  for 
each  year  from  1985  until  1992.'"'  And  the  period  between  issue  and  trial  in 
1992  (fourteen  months)  is  the  same  as  it  was  in  1985. '^  A  Rand  Corporation 
study''  confirms  that  the  rhetoric  about  unconscionable  and  escalating  de- 
lays in  processing  and  trying  cases  in  the  federal  district  court  system  is 
nothing  more  than  myth: 

Another  finding  of  the  Rand  study  was  that  "the  aggregate  performance 
of  the  federal  district  courts  had  remained  remarkably  stable  during  the 
1970s  and  1980s,  despite  a  substantial  increase  in  caseload  during  that 
period."  Nationwide,  according  to  the  report,  "delay  was  about  the 
same  in  1986  as  it  was  in  1971"  and  there  was  little  evidence  "to  sup- 
port the  view  that  time  to  disposition  has  been  lengthenmg."  The  con- 
clusion, says  Dungworth,  "is  a  surprise  to  most  people. "^° 

11.  Id. 

12.  Id. 

13.  Judge  Irving  R.  Kaufman,  Reform  for  a  System  in  Crisis.  Alternative  Dispute  Resolu- 
tion in  the  Federal  Couns.  59  Fordham  L.  Review  1,  1  (1990)  (Judge  Kaufman  is  the  former 
chief  judge  of  the  United  States  Coun  of  Appeals  for  the  Second  Circuit.) 

14.  Id. 

15.  Judge  Richard  A.  Enslen,  ADR:  Another  Acronym,  or  a  Viable  Alternative  to  the  High 
Cost  of  Litigation  and  Crowded  Court  Dockets?  The  Debate  Commences,  18  N.M.  L.  Rev  1,  1 
(1988). 

16.  H.R.  Rep.  No.  102-1085,  102d  Cong..  2d  Scss.  (1992). 

17.  Administrative  Office,  supra  note  10. 

18.  Id. 

19.  Terrence  Dungworth  &  Nicholas  M.  Pace.  Rand,  The  Institute  for  Civil 
Justice,  Statistical  Overview  of  Civil  Litigation  in  the  Federal  Courts  (1990). 

20.  Ellen  J.  Pollock  &  Edward  Felscnthal,  Rand  Corp.  Study  Shows  that  Federal  Civil 
Cases  Rarely  Go  to  Trial.  Chi    Daily  L.  Bull.,  1990,  at  3. 
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So  overall  there  is  no  crisis  or  emergency  in  our  federal  district  courts 
which  requires  a  panic  reaction  by  the  Congress.  Nor  is  there  any  reason  for 
the  Congress  or  the  Judicial  Conference  to  be  giving  up  on  our  civil  trial 
system  which,  I  submit,  is  the  best  in  the  world. 

III.     BACKGROUND  OF  COURT-ANNEXED  ADRs 

"My  greatest  concern  with  the  federal  courts  is  the  ability  of  the  courts 
to  guarantee  due  process  while  dispensing  justice  in  a  timely  manner.  " 

Presidential  Candidate  Bill  Clinton^' 

This  year,  1993,  will  be  a  crunch  year  for  our  federal  courts.  Decisions  in 
the  offing  could  dramatically  change  the  role  and  function  of  those  couns 
and,  in  the  process,  undermine  some  very  fundamental  rights  which  have 
traditionally  been  enjoyed  by  the  inhabitants  of  this  country.  This  is  because 
of  the  confluence  of  lobbying  efforts  on  behalf  of  those  associated  with  the 
court-annexed  mandatory  ADR  movement. 

What  is  the  history  of  this  movement?  Why  are  we  in  the  federal  court 
system  being  surfeited  with  these  court-annexed  ADR  programs?  I  can  only 
give  you  my  personal  opinion.  It  is  because  Chief  Justice  Warren  Burger 
attended  the  Pound  Revisited  Conference  back  in  1976  on  the  "Causes  of 
Popular  Dissatisfaction  with  the  Admmistration  of  Justice."  That  confer- 
ence spawned  a  healthy  re-examination  of  our  institutions  of  justice.  Inno- 
vation became  the  name  of  the  game.  Our  Chief,  God  bless  him,  came  away 
starry-eyed,  and,  I  submit,  embraced  these  innovations  uncntically.^^  You 
see,  he  appears  to  be  convinced,  perhaps  by  the  British,  that  the  jury  system 
is  rarely  needed  or  useful  in  civil  cases.  But  then  you  can  get  an  idea  about 
how  Chief  Justice  Burger  felt  about  Junes  by  simply  reading  his  opinions. 
To  get  on  with  the  story.  Chief  Justice  Burger  nodded  his  approval  of  the 
movement  and  many  federal  judges  enthusiastically  signed  on. 

A  few  years  ago.  I  attended  the  summer  program  for  lawyers  at  Harvard. 
About  thirty  federal  judges  were  given  the  opportunity  to  participate.  One 
afternoon  we  were  invited  for  a  little  get-together  with  Professor  Frank 
Sanders,  who  decided  to  utilize  the  occasion  to  preach  the  ADR  gospel.  Ii 
turns  out  that  he  was  at  the  Pound  Conference,  that  he  is  one  of  the  found- 
ing fathers  of  the  ADR  movement,  and  that  he  served  as  the  Chair  of  the 
Standing  Committee  on  Dispute  Resolution  of  the  ABA.  I  accused  him  of 
being  responsible  for  all  our  troubles,  but  he  graciously  refused  to  take  all 
the  credit.  Professor  Sanders  is  a  renowned  teacher  and  scholar.  My  prob- 
lem is  not  with  the  overall  ADR  movement  that  he  leads,  but  with  the  move- 
ment's insistence  upon  annexing  such  programs  to  our  federal  courts. 

Professor  Sanders  at  that  meeting  in  Cambridge  told  us  of  his  vision  of  the 
future.   As  I  understand  it,  he  sees  an  immense  federal  building.   Inside,  one 

21.  Bill  Clinton  Slates  Positions  on  the  Federal  Judiciary.  76  Judicature  97,  100  (1992) 

22.  See  Warren  E.  Burger,  Delivery  of  Justice;  Proposals  for  Changes  to 
Improve  the  Administration  of  Justice  (1990)  Chief  Justice  Burger  was.  in  my  opinion, 
one  of  the  best  administrators  the  federal  courts  ever  had  That  means  that  I  was  in  agreemen' 
with  most  of  his  administrative  initiatives. 
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would  find  sort  of  a  cafeteria  or  smorgasbord^^  of  dispute  resolution  mecha- 
nisms: volunury  and  compulsory  arbitration,  specialized  administrative 
agencies,  early  neutral  evaluations,  minitrials,  summary  jury  trials,  neutral 
experts,  medical  arbitration,  and  mediation  and  negotiation  teams.  And,  oh 
yes,  somewhere  in  the  building  would  be  a  "traditional"  —  translate  "old 
fashioned  and  outmoded"  court.  This,  I  gather,  is  the  precursor  of  Judge 
Parker's  federal  dispute  resolution  center. 

Although  certain  congressional  committees  have  been  interested  in  the 
ADR  movement,  the  Congress  as  a  whole  has  not  faced  up  directly  to  the 
issues  involved  in  annexing  mandatory  ADRs  to  our  federal  district  courts. 
The  pilot  court-annexed  arbitration  programs,  commenced  in  three  courts  in 
1978  and  later  expanded  to  ten  courts,  had  no  substantive  legislative  en- 
dorsement until  1988.2^  In  that  year  proponents  not  only  sought  legislative 
legitimacy  for  the  ten  existing  pilot  programs  but  they  also  asked  Congress 
to  authorize  ten  additional  such  mandatory  programs.  Opponents  inter- 
vened at  the  last  minute  and  Congress  ended  up  giving  sanction  to  the  ten 
mandatory  programs  and  adding  ten  additional  voluntary  programs.^^  The 
legislative  authorization  for  all  such  programs  ends,  effective  November 
1993.2^  Therefore  Congress  must  act  this  year  in  order  to  continue  these 
programs. 

The  pressure  is  on.  Magistrate  Judge  John  Leo  Wagner,  testifying  before 
the  House  Subcommittee  on  Intellective  Property  and  Judicial  Administra- 


23.  This  is  not  just  my  metaphor.  No  less  than  Chief  Justice  Rchnquist  in  his  1992  Kas- 
tenmcier  Lecture  at  the  University  of  Wisconsin-Madison  described  the  issue  thusly: 
On  one  end  of  the  sf)cctrum  is  a  view  of  future  federal  courts  as  comprehen- 
sive justice  centers,  offenng  consumers  a  whole  menu  of  dispute  resolution  pro- 
cedures. Under  this  view  federal  judges  would  serve  as  a  sort  of  managerial 
maitrc  d',  steering  the  litigant  to  the  most  appropriate  form  of  dispute  resolu- 
tion. This  would  alter  the  traditional  model  wherein  the  federal  system  toler- 
ated the  excesses  of  the  adversarial  process,  including  long  delays  and  high 
expenses.  Under  this  new  model,  the  system  would  set  up  incentives  —  for 
judges  and  litigants  —  to  swiftly  channel  disputes  into  a  whole  host  of  alterna- 
tive dispute  resolution  options,  even  though  traditional  adversarial  justice  would 
still  be  available. 

This  model  contemplates  that  the  majonty  of  entrants  into  the  federal  legal 
system  neither  expect  nor  need  extensive  pre-tnal  procedures  and  a  full-blown 
jury  trial.   Instead,  the  model  posits  that  man)  litigants  may  have  a  greater  need 
for  an  inexpensive  and  prompt  resolution  of  their  disputes,  however  rough  and 
ready,  than  an  unaffordable  and  tardy  one,  however  close  to  perfection. 
Chief  Justice  William  Rchnquist,  Address  at  the  Kastenmcier  Lecture,  University  of  Wis- 
consin-Madison (Sept.  15,  1992),  in  1993  Wis.  L.  Rev.  1,  8-9.  So  our  status  as  federal  judges 
will  change  to  "managerial  maitrc  d's"!   What  concerns  me  about  the  Chiefs  statement  is  its 
aura  of  detached  scientific  objectivity  —  an  objectivity  that  I  acknowledge  I  find  difficult  to 
achieve  when  dealing  with  such  fundamental  rights  and  values.   Still  I  appreciate  his  sugges- 
tion that  these  ADR  vehicles  arc  nothing  more  than  rough  and  ready  ways  to  clear  the  docket 
whereas  traditional  trials  are  likely  to  be  close  to  perfection.   I  worry,  however,  about  patroniz- 
ing litigants  by  teUing  them  that  they  have  a  greater  need  to  submit  their  controversy  to  one  or 
another  of  these  rough  and  ready  ADRs  than  they,  themselves,  are  willing  to  acknowledge. 
Let  them  have  their  "closc-to-pcrfcction"  day  in  court  if  they  want  it!  I  also  do  not  buy  into 
the  suggestion  that  our  traditional  method  of  resolution  is  an  unaffordable  and  tardy  one. 

24.  See  28  U.S.C.  §§  651-658  (1988). 

25.  Id.  §§  651(a).  658(2). 

26.  Id.  §  651. 
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tion  in  June,  1992,  stated:  "Faced  with  the  pressures  caused  by  burgeoning 
civil  case  dockets,  courts  looked  to  alternatives  to  the  normal  litigation 
route.  .  .  .  Tlie  Courts  soon  recognized  that  in  addition  to  a  docket  control 
mechanism,  ADR  programs  had  intrinsic  value;  they  often  bring  better  re- 
sults for  litigants  than  trials."^''  Judge  William  Schwarzer,  Director  of  the 
Federal  Judicial  Center  also  testified  at  that  time.  He  requested  the  subcom- 
mittee to  support  legislation  that  would  allow  all  federal  couas  to  adopt 
local  rules  for  court-annexed  arbitration  programs,  either  mandatory  or  vol- 
untary, at  the  option  and  choice  of  each  district  court. -^^  This  tracks  the 
recommendation  of  Ms.  Barbara  S.  Meierhoefer: 

In  light  of  our  generally  favorable  findings  detailed  in  this  report  on  the 
mandatory  programs,  it  is  therefore  recommended  that  the  Judicial 
Conference  of  the  United  States  propose  that  Congress  enact  an  arbitra- 
tion provision  in  title  28,  United  States  Code,  authorizing  arbitration  in 
all  federal  distnct  courts,  to  be  mandatory  or  voluntary  or  a  combina- 
tion of  both  in  the  discretion  of  the  court. ^^ 

It  is  a  smart  tactic  for  the  Federal  Judicial  Center  to  call  for  legislation 
authorizing  arbitration  in  all  federal  district  courts  "to  be  mandatory  or 
voluntary  in  the  discretion  of  the  court. "'°  Many  federal  judges  who  oppose 
mandatory  ADR  programs  go  along  with  legislation  which  would  permit 
individual  distnct  courts  or  individual  United  States  District  Judges  to  adopt 
mandatory  ADR  programs  on  the  rationale:  "No  one  is  forcing  me  to  adopt 
such  programs,  so  why  should  I  object  if  other  judges  want  to  install  them?" 
1  suggest  that  such  "go  along"  judges  constitute  the  weak  link  in  the  defense 
of  some  very  fundamental  nghts  and  principles.  And  I  predict  that,  down 
the  road,  they  will  see  the  tactics  of  the  involuntary  court-annexed  ADR 
movement  change.  After  they  succeed  in  getting  a  large  number  of  such 
programs  installed  they  will  urge  the  Congress  and  the  Judicial  Conference 
to  require  them  in  every  district  court.  The  wnting  is  clearly  on  the  wall.-^' 
Indeed,  one  has  only  to  look  at  Judge  Parker's  proposal  to  realize  that  that 
future  has  arnved. 

The  real  problem  with  this  approach,  however,  is  that  it  puts  the  decision 
in  the  wrong  hands  —  in  the  hands  of  us  federal  judges.  Why  should  I,  as  a 
U.S.  District  Judge,  or  why  should  the  U.S.  District  Court  for  the  Eastern 
District  of  Arkansas  through  a  vote  of  its  judges,  be  permitted  to  install  such 


27.  House  Studies  Aliernaie  Dispute  Resolution  in  Federal  Courts.  The  Third  Bra.sch. 
June  1992,  at  5. 

28.  Id 

29.  Barbara  S  Meierhoefer,  Federal  Judiciary  Ce.nter.  Court-.Annexed  Ap 
BrrRATioN  IN  Ten  District  Courts  13  (1990). 

30.  Id 

31.  For  instance.  Judge  Raymond  Brodenck  concluded  his  anicic  entitled  "Court-.An- 
nexed  Compulsorv-  Arbitration:  It  Works"  with  the  following  statement  "The  history  of  its 
successful  operation  in  many  state  courts  and  the  success  of  the  expcnmentaJ  programs  in  our 
federaJ  couns  is  convincing  evidence  thai  the  time  has  come  to  consider  making  coun-annexea 
compulsory  arbitration  an  integral  part  of  our  federal  judicial  system"  Hon.  Raymond  J 
Brodenck.  Court-Annexed  Compulsory  Arbitration:  It  Works,  11  Judicature  217,  226  (1988) 
.And  Judge  Parker  in  his  article  calls  upon  the  Congress  to  adopt  and  install  his  new  reforma- 
tion model  in  our  federal  courts    Parker,  supra  note  1,  at  1932-33 
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involuntary  AX)R  programs  in  our  court  and  make  participation  in  such 
program  or  programs  a  condition  precedent  to  a  party's  right  to  a  traditional 
trial  of  his  or  her  case  before  a  jury  or  an  Article  III  judge?  Although  I  am  a 
great  believer  in  the  value  and  benefits  of  judicial  discretion,  I  do  not  beheve 
we  judges  should  have  that  power.  We  should  stop  talking  about  giving 
judges  the  right  to  impose  such  programs  upon  litigants  in  our  courts  and 
start  talking  about  the  rights  of  persons  directly  involved,  the  parties  to  such 
civil  litigation. 

IV.     FEDERAL  JUDGES  AND  ABA  POLITICS 

In  an  effort  to  bring  the  issue  forward  for  discussion  at  the  highest  policy 
level  of  the  ABA,  a  resolution  was  submitted  to  the  Executive  Committee  of 
the  National  Conference  of  Federal  Trial  Judges,  the  operative  portion  of 
which  read  as  follows: 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  Conference  of 
Federal  Trial  Judges  this  day  go  on  record  opposing  the  enactment  by 
Congress  of  any  legislation  authorizing  the  installation  of  any 
Mandatory  ADR  Programs  in  our  United  States  District  Courts  where 
involuntary  participation  in  such  programs  is  made  a  condition  prece- 
dent to  the  right  of  litigants  in  civil  cases  to  a  trial  before  a  jury  or  a 
federal  judge. ^^ 

It  was  adopted  at  the  February  1992  meeting  and  then  scheduled  for  discus- 
sion before  the  Council  of  the  Judicial  Administrative  Division  at  iht  August 
1992  meeting  in  San  Francisco.  The  day  before  the  matter  was  to  be  taken 
up  by  the  Council,  however,  Judge  Robert  Peckham,  Judge  William 
Schwarzer,  Judge  Stan  Brotman,  and  Mr.  Bob  Landis  appeared  before  the 
Executive  Committee  of  the  Conference  at  which  time  a  "Request  for  Re- 
consideration" was  filed  by  Judge  Peckham  supported  by  a  ten-page  brief." 
Judge  Peckham  urged  not  only  the  withdrawal  of  the  resolution  but  that  it 
be  replaced  with  a  new  resolution  calling  upon  Congress  to  enact  legislation 
permitting  individual  federal  courts  to  adopt,  in  their  discretion,  local  rules 
for  either  mandatory  or  voluntary  ADR  mechanisms  such  as  mediation, 
early  neutral  evaluation,  and  arbitration,  which  were  the  very  programs  that 
Judge  Peckham's  court  had  installed  in  the  Northern  District  of  Califor- 
nia.^'* Our  small  executive  committee,  in  effect,  "compromised."  It  with- 
drew its  resolution,  but  did  not  replace  it  with  the  one  recommended  by 

32.  Resolution  of  the  National  Conference  of  Federal  Trial  Judges  (Feb  1.  1992)  (on  file 
with  SMU  Law  Review). 

33.  Memorandum  from  Judge  Robcn  F.  Peckham  to  the  Executive  Committee  of  the 
National  Conference  of  Federal  Trial  Judges  (Aug.  6,  1992)  [hereinafter  Memorandum]  (on 
file  with  SMU  Law  Review).  After  this  article  was  drafted,  I  learned  of  Judge  Peckham's 
death.  He  was  one  of  the  giants  among  the  federal  judges  of  the  nation,  admired  and  respected 
by  all.  I  was  lucky  to  have  had  a  long  and  cordial  relationship  with  him.  On  most  issues 
affecting  the  federal  judiciary,  we  were  in  full  agreement.  This  mandatory  ADR  issue  was  the 
exception.  We  simply  agreed  to  disagree.  I  was  hoping  and  expectmg  that  he  would  respond 
to  this  article,  defending  his  point  of  view  with  his  usual  vigor,  wit  and  logic.  He  would  not 
want  or  expect  me  to  "back  off,"  and  I  will  not.  Judge  Peckham  will  be  missed,  sorely  missed, 
by  ail  of  those  who  love  this  marvelous  institution:  the  United  Sutes  District  Couns. 

34.  M  at  1. 
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Judge  Peckham,  the  total  effect  being  that  this  extremely  important  matter 
will  not  in  the  foreseeable  future  be  debated  at  the  highest  level  of  the  ABA. 
That  is  really  a  shame  because  the  ABA  is  sorely  in  need  of  some  education 
on  this  issue  —  one  of  those  "defining"  issues,  the  outcome  of  which  will 
determine  the  role  of  our  United  States  District  Courts  well  into  the  next 
century. 

Since  Judge  Peckham's  alternate  proposal  is  very  similar  to  the  positions 
taken  by  the  Federal  Court  Study  Committee  and  the  Federal  Judicial 
Center,  it  is  instructive  to  briefly  discuss  his  arguments  as  set  forth  in  his 
Memorandum  of  August  6,  1992.   He  states: 

The  [National  Conference  of  Federal  Trial  Judges']  February  resolution 

runs  counter  to  significant  judicial  developments  in  the  field  of  ADR  in 

three  respects; 
I.  Its  wide-sweeping  coverage  calls  for  the  dismantling  of  numerous 
well-established  federal  and  state  ADR  procedures,  despite  their 
proven  appeal  to  htigants,  attorneys  and  judges. 
II.  It  would  thwart  the  district  courts'  experimentation  with  a  wide 
range  of  ADR  programs,  thereby  frustrating  the  spirit  of  the 
CJRA  and  impeding  an  invaluable  opportunity  to  learn  how  best 
to  design  court  ADR  programs. 

III.  It  flies  in  the  face  of  widespread  endorsement  of  presumptively 
mandatory  ADR  programs  by  influential  judicial  and  legal  bod- 
ies. Congress  and  the  executive  branch. ^^ 

His  first  point  is  that  forbidding  such  involuntary  ADR  programs  would 
have  the  effect  of  "dismantling  .  .  .  numerous,  well-established  federal  .  . 
ADR  programs  despite  their  proven  appeal. "^^  This  argument  gives  insight 
into  the  strategy  of  the  ADR  movement.  First  you  install  such  programs  on 
a  temporary,  pilot,  experimental  basis  and  then,  after  they  have  been  used 
for  sufficient  period  of  time,  you  call  them  "well  established"  and,  ergo,  pre- 
sumptively sacrosanct.  And  what  justification  do  they  give  for  continuing 
such  programs''  Nothing  of  more  substance  than  "their  proven  appeal  to 
litigants,  attorneys  and  judges."'^  My  first  answer  to  this  contention  has 
always  been:  if  there  is  such  universal  acceptance  of  these  ADR  programs, 
why  is  It  necessary  to  make  them  mandatory?  The  answer  is  that  if  they  are 
voluntary,  they  will  not  be  used.  As  Judge  Peckham  acknowledges  in  his 
memorandum,  "[s]ome  voluntary  ADR.  programs  have  been  unsuccessful  in 
attracting  panicipants."^^   He  explains: 

For  example,  one  district  court  has  a  voluntary  arbitration  program 
that  provides  for  notification  to  participants  in  selected  cases  with  an 
invitation  to  opt-in.  The  program  "has  been  strikingly  unsuccessful  in 
attracting  cases,  despite  a  considerable  effort  at  bar  outreach.  Of  1,115 
cases  notified  thus  far,  only  one  has  opted-in."  Similarly,  very  few  cases 
have  been  "volunteered"  into  the  ENE  program  in  the  Northern  Dis- 

35.  Id.  at  1-2. 

36.  Id.  at  2. 

37.  Jd 
38  Id 
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trict  cf  California,  .  .  .^^ 
He  tries  to  account  for  this  "serious  shortfall  of  voluntary  participants"  as 
follows: 

Parties  may  not  be  aware  of  alternatives.   Attorneys  may  be  unwilling 
to  advise  trying  "something  new"  for  fear  their  advice  will  be  faulted  if 
the  something  new  does  not  work  out.   And  they  may  be  wary  of  elect- 
ing a  procedure  that  might  be  construed  as  a  sign  of  weakness.   They 
may  also  fear  disclosing  their  case  in  advance  of  trial  or  believe  that,  in 
some  cases,  delay  serves  the  best  interest  of  their  clients  and  may  there- 
fore avoid  programs  that  purport  to  speed  cases  to  disposition. "^^ 
Let  me  help  the  good  judge:  Might  they  not  simply  want  truth  and  principle 
vindicated  and  a  just  resolution  of  their  case  in  &  judicial  forum  on  the  mer- 
its; in  sum,  justice? 

V.     INTRA-JUDICIARY  POLITICS 

On  the  civil  side,  the  American  justice  system  embodying  the  concept  of 
the  right  to  a  trial  before  a  jury  or  a  judge,  the  traditional  right  to  one's  "day 
in  court",  is  under  merciless  attack  from  a  broad,  but  loose,  coahtion  of 
forces  composed  of  academics,  ADR  special  interest  groups,  politicians,  and, 
strangely  enough,  a  few  federal  judges,  who,  because  of  their  roles  within  the 
judiciary  px^licy  making  establishment,"*'  exercise  leverage  and  power  far  be- 
yond their  numbers.  Judge  Parker's  article  is  just  the  latest,  albeit  one  of  the 
most  dramatic,  expressions  of  the  disaffection  this  group  feels  toward  the 
traditional  trial  (before  judge  or  jury)  utilized  by  our  federal  courts  for  over 
200  years. 

The  ADR  folks  within  the  federal  judiciary  come  at  this  issue  from  all 
directions.  Strangely,  the  judges  dealing  with  the  Federal  Rules  of  Civil  Pro- 
cedure got  into  the  act  last  year  with  their  proposal  to  change  Rule  16(c), 
which  deals  with  the  subjects  for  consideration  at  pre-tnal  conferences. '*^  In 
a  letter  from  Judge  Sam  Pointer  to  Judge  Robert  Keeton  of  June  13,  1991, 
we  find  the  following  with  respect  to  Rule  16(c)(9): 

In  subdivision  (c)(9)  the  revision  amplifies  the  power  of  the  court  with 
respect  to  various  ADR  techniques.  The  additional  sentence  at  the  end 
of  subdivision  (c)  provides  that  parties,  or  their  representatives  or  insur- 
ers, can  be  required  to  attend  settlement  conferences  or  participate  in 
ADR  proceedings.  While  the  court  should  be  reluctant  to  order  unwill 
ing  litigants  to  participate  in  such  settlement  efforts  and  proceedings,  it 
is  important  that  this  power  be  recognized.**^ 
The  rule  as  then  drafted  made  it  clear  that  it  was  dealing  with  ADR  pro- 

39.  Id.  at  5  (footnote  omitted) 

40.  Id.  (quoting  Meierhoefer,  iupra  note  29,  at  120). 

41.  Judge  Parker,  for  instance,  is  not  just  any  distnct  judge  He  is  the  Chair  of  the  ver>- 
influential  Committee  on  Coun  Administration  and  Case  Management  of  the  United  States 
Judicial  Conference. 

42.  Fed.  R.  Civ.  P.  16(c) 

43.  Attachment  to  letter  from  Judge  Sam  C.  Pointer,  Jr.,  (.Thajrman,  Advisory  Committee 
on  Civil  Rules,  to  Judge  Robcn  E.  Keeton,  Chairman,  Standing  Committee  on  Rules  of  Prac- 
tice and  Procedure  (June  13.   1991)  (on  file  with  SMU  Law  Review). 
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grams  and  it  purported  specifically  to  authorize  the  use  of  regularly  sum- 
moned jurors  in  summary  jury  trials.  Then  proposed  Rule  16(c)(9)  was 
redrafted  to  identify  one  of  the  subjects  for  consideration  at  pre-trial  confer- 
ences as  "the  possibility  of  settlement  and  the  use  of  special  procedures  to 
assist  in  resolving  the  dispute.'"^  Ambiguous,  yes,  but  innocuous  enough. 
Now  read  the  last  sentence  of  proposed  Rule  16  which  stated:  "The  coun 
may  require  that  parties,  or  their  representatives  or  insurers,  attend  a  confer- 
ence to  consider  possibihties  of  settlement  and  participate  in  proceedings  or- 
dered under  paragraph  (9).""*^  If  there  had  been  no  committee  notes  or 
commentary  no  one  would  likely  have  appreciated  the  scope  and  significance 
of  the  proposal.  There  is  nothing  in  the  proposed  language  which  would 
suggest  that  it  is  intended  to  empower  federal  district  courts  to  require  par- 
ties in  civil  cases  to  submit  to  any  of  a  vanety  of  mandatory  court-annexed 
ADR  programs  that  the  judge  might  think  up  as  a  condition  upon  those 
parties'  right  to  a  trial  before  a  jury  or  before  a  judge.  But  when  we  refer  to 
the  committee  notes  all  doubt  is  expelled. 

Parties  should  not  be  forced  by  the  court  into  settlements,  and  the  lack 
of  interest  of  a  party  to  participate  in  settlement  discussions  may  be  a 
signal  that  the  time  and  expense  involved  in  pursuing  settlement  may  be 
unproductive.  Nevertheless,  the  court  should  have  the  power  in  appropri- 
ate cases  to  require  parties  to  participate  in  proceedings  that  may  indicate 
to  them  —  or  their  adversaries  —  the  wisdom  of  resolving  the  litigation 
without  resort  to  a  full  trial  on  the  merits.  Of  course  the  coun  should 
not  impose  unreasonable  burdens  on  a  party  as  a  device  to  extract  set- 
tlement, such  as  by  requiring  officials  with  the  broad  responsibilities  to 
attend  a  settlement  conference  involving  relatively  minor  matters. "*** 

So  I  wrote  to  Judge  Keeton  and  inquired: 

Is  it  reasonable  that  a  proposed  change  of  this  importance  —  a  change 
which  some  of  us  believe  may  unconstitutionally  burden  the  right  of 
civil  litigants  to  a  tnal  before  a  jury  or  a  judge  utilizing  the  usual  due 
process  requirements  and  evidentiar>'  standards  —  should  be  put  into 
effect  by  the  device  of  a  seemingly  innocent  change  in  16(c)  dealing  with 
"subjects  for  consideration  at  pre-trial  conferences?""'' 

I  urged  the  members  of  the  committee  to  oppose  the  proposed  change."**'  I 
am  not  sure  where  the  committee's  proposal  stands  at  the  present  time  but 
the  point  is  that  the  mandatory  ADR  movement  is  pervasive. 

As  a  further  indication  of  my  paranoia  on  this  subject,  I  question; 
Whatever  happened  to  old  28  U.S.C.  section  2072,  which  gave  the  Supreme 
Coun  the  power  to  prescnbe  by  general  rules  the  practice  and  procedure  of 


•i-i  Committee  on  Rules  of  Practice  and  Procedure  of  the  Judicial  Conference  of  the  I'  S  . 
Preliminary  Draft  of  Proposed  Amendments  to  the  Federal  Rules  of  Civil  Procedure  and  the 
Federal  Rules  of  Evidence  11  (Aug.  1991)  (on  file  with  SMU  Law  Review). 

45  Id.  at  12 

46  Id   at  14  (emphasis  added) 

47  Letter  from  Chief  Judge  G.  Thomas  Eiscle,  ED  of  Ark.,  to  Judge  Roben  E  Keeton. 
Chairman.  Standing  Committee  on  Rules  of  Practice  and  Procedure  (Jan.  29.  1992)  (on  file 
with  SMU  Law  Review) 

48  Id. 
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our  district  and  circuit  courts?*'  TTie  second  paragraph  of  section  2072  pro- 
vided that  "[sjuch  rules  shall  not  abridge,  enlarge  or  modify  any  substantive 
right  and  shall  preserve  the  right  of  trial  by  jury  as  at  common  law  and  as 
declared  by  the  Seventh  Amendment  to  the  Constitution. "^°  Then  along 
came  the  Rules  Enabling  Act  amendments  in  1988  and  that  paragraph  was 
amended  to  read,  "such  rules  shall  not  abridge,  enlarge  or  modify  any  sub- 
stantive right.  All  laws  in  conflict  with  such  rules  shall  be  of  no  further  force 
or  effect  after  such  rules  have  taken  effect.""  This  amendment  was  made 
under  the  rubric  of  a  "technical  change."  It  was  passed  at  the  same  time 
that  the  "Judicial  Improvements  Act"  first  gave  substantive  statutory  au- 
thority for  the  ten  mandatory  court-annexed  arbitration  "experimental  pi- 
lot" programs. ^^  So  if  one  wishes  to  venture  onto  this  battlefield  he  must 
constantly  protect  his  flanks. 

Precious  little  vocal  opposition  to  this  movement  has  been  expressed  by 
the  bench  or  the  bar  of  this  nation.  And  no  one  has  chosen  to  let  the  com- 
mon, lay  citizens  of  this  country  —  the  ones  whose  rights  are  most  directly 
affected  —  in  on  the  conversation.  So,  while  one  can  excuse  the  unaware 
general  citizenry  for  not  rising  up  in  arms,  what  excuse  do  judges  and  law- 
yers, particularly  trial  lawyers,  have  for  their  strange  silence  in  the  face  of 
this  threat  to  rights  long  enjoyed  and  accepted  by  Americans?  I  will  venture 
a  partial  explanation.  Most  federal  judges  who  are  not  members  of  the  Judi- 
cial Conference,  or  of  one  of  its  policy  making  committees,  have  tradition- 
ally felt  it  inappropriate  to  speak  out  on  controversial  issues.  I  suggest  that 
those  federal  judges  who  hold  back  from  expressing  their  strongly  felt  views 
at  this  policy  making  stage  are  doing  themselves,  the  judiciary  as  a  whole, 
the  Congress,  and  the  people  of  this  nation  a  disservice. 

There  is  little  that  is  democratic  within  the  Third  Branch.  The  Chief  Jus- 
tice, the  Judicial  Conference,  and  even  committees  thereof,  regularly  inform 
Congress  as  to  the  "views  of  the  judiciary"  often  without  seeking  the  yeas 
and  nays.  Particularly  this  is  true  with  respect  to  controversial  issues.-^ 
Some  will  say  that  that  is  the  way  it  should  be,  but  I  suggest  that  the  country 
is  not  well  served  by  this  system.  On  major  policy  issues  which  directly 
affect  the  rights  of  the  citizens  of  this  country,  more  judges  must  learn  to 
speak  out.  This  is  particularly  so  when  ihe  "officiar'  spokespersons  for  the 
Third  Branch  are  expressing  views  on  important  subjects  which  are  contrary 
to  those  held  by  most,  or  many,  federal  judges.  The  only  excuse  I  can  think 
of  for  the  silence  of  our  trial  bar  is  their  possible  ignorance  of  the  whole 
debate.   And  that  is  not  a  good  excuse. 

The  Directors  of  the  Federal  Judicial  Center  are  chosen  by  the  Board  of 
the  Federal  Judicial  Center  headed  by  the  Chief  Justice.  These  directors,  in 
turn,  essentially  control  the  "education"  of  federal  judges  and  others  in  the 

49.  28  U.S.C.  §  2072  (1982),  amended  by  28  U.S.C.  §  2072  (1988  &  Supp.  II  1990). 

50.  Id 

51.  28  U.S.C.  §  2072(b)  (1988). 

52.  28  U.S.C.  §§  651-658  (1988). 

53.  Take,  for  instance,  the  Sentencing  Guidelines.   See  28  U.S.C.  §  994  (1988). 
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court  family.  So  we  see  Professor  Leo  Levin  who,  as  Director,  expressed  his 
(lukewarm?)  support  for  these  court-annexed  ADR  programs  back  in  the 
mid  1980s.''*  Now  we  have  another  Chief  Justice  and  he  too  seems  to  be 
commg  down  on  the  side  of  these  programs,  although  this  is  not  clear. '^  At 
least  he  app>ears  to  be  encouraging  experimentation  with  them.  Judge  Wil- 
liam Schwarzer,  formerly  of  the  Northern  District  of  California,  is  now  the 
Director  of  the  Center,  and  a  more  committed  true  believer  one  could  not 
find.  The  consequence  is  that  the  debate  lacks  the  balance  which  one  would 
expect  knowing  how  divided  federal  judges  are  on  this  issue.  The  propo- 
nents control  the  judicial  presses,  conduct  the  surveys  and  the  research,  and 
have  better  access  to  the  bench,  the  bar,  the  Judicial  Conference  and  to  the 
Congress,  and  they  do  not  seek  genuine  debate  and  discussion.  Thus,  we 
have  the  very  conditions  that  often  produce  bad  decisions.  Judges  should 
know  that. 

Back  in  1986,  the  District  Judges  Association  of  the  Eighth  Circuit  went 
on  record  "in  opposition  to  any  statute  or  rule  of  court  which  would  permit 
the  establishment  of  a  court-annexed  arbitration  program  in  any  district 
court  if,  under  such  program,  parties  to  any  civil  action  can  be  compelled 
against  their  wishes  to  participate  therein."'^  Overall,  however,  the  opposi- 
tion has  not  been  well  organized  or  vocal. ^"^ 

Why  do  proponents  of  ADRs  want  to  annex  them  to  our  federal  courts?  I 

54     A.  Leo  Levin  &  Deirdre  Golsish,  Alternative  Dispute  Resolution  in  Federal  District 

Courts.  37  U.  Fla    L.  Rev.  29  (1985). 

55.    In  the  June  1992  issue  of  The  Third  Branch  there  is  a  report  on  Chief  Justice  Rehn- 

quist's  speech  to  the  Amencan  Law  Institute,  part  of  which  reads  as  follows: 

The  .'\mencan  Law  Institute,  at  its  annual  meeting  last  month,  heard  Chief  Jus- 
tice Rchnquist  warn  that  even  larger  judicial  workloads  and  additional  judge 
ships  Will  not  be  enough  to  keep  up  with  the  "ever-increasing  demands  of  a 
litigious  citizenr\'  "  "It  is  necessarv',"  he  said  "to  realize  that  judicial  machiner\- 
is  a  scarce  resource  In  the  future,  access  must  be  regulated  to  assure  that  this 
scarce  resource  is  available,  not  simply  on  the  basis  of  which  litigant  is  the  most 
ingenious  or  insistent,  but  on  the  basis  of  the  greatest  good  for  the  greatest 
number  " 

Chief  Justice  Addresses  Federal  Court  Workload.  Future  .Seeds.  The  Third  Branch.  June 

1992.  at  4 

56  Resolution  of  the  Distnci  Judges  Association  of  (he  Eighth  Circuit  (1986)  (on  file  wur, 
SMU  Law  Review) 

57  But  see  Kim  Dayton,  The  Myth  of  Alternative  Dispute  Resolution  in  the  Federal 
Courts.  76  Iowa  L.  Rev.  889  (1991).  In  a  letter  to  me  of  July  30,  1991,  Professor  Dayton 
states.  "I  take  the  position  that  ADR  programs,  including  court-annexed  arbitration,  have  noi 
been  successful  in  reducing  expense  and  delay  in  the  federal  courts,  and  threaten  many  impor- 
tant values  associated  with  litigation  and,  if  necessary,  tnal  before  an  Article  III  judge  "  Let- 
ter from  Kim  Dayton,  Professor  of  Law,  Univ.  of  Kan  Sch.  of  Law.  to  Chief  Judge  G 
Thomas  Eisele,  E.  D.  of  Ark.,  (July  30.  1991)  (on  file  with  the  SMU  Law  Review)  "And 
Professor  Came  Menkel-Meadow  is  apparently  having  some  second  thoughts  about  he**  .ADR 
programs  work  when  annexed  to  courts: 

In  short,  courts  tr\  to  use  vanous  forms  of  .A.DR  to  reduce  caseloads  and  in 
crease  court  efficiency  at  the  possible  cost  of  realizing  better  justice  Lawyers 
may  use  ADR  not  for  the  accomplishment  of  a  "better"  result,  but  as  another 
weapon  in  the  adversanal  arsenal  to  manipulate  time,  methods  of  discovery,  ard 
rules  of  procedure  for  perceived  client  advantage.  Legal  challenges  cause  .A.DP 
"issues"  to  be  decided  by  courts  An  important  question  that  musi  be  con- 
fronted IS  whether  forcing  ADR  to  adapt  to  a  legal  culture  or  environment  may 
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see  two  reasons.  First,  they  seek  legitimacy  and  want  to  improve  the  reputa- 
tion and  status  of  such  programs  by  creating  the  impression  with  the  lay 
public  that  real  trials  and  these  ADR  mechanisms  are  really  part  and  parcel 
of  the  same  thing.  Second,  if  the  court-annexed  programs  are  voluntary,  no 
one  will  use  them,  so  they  need  someone  —  here  a  federal  coun  —  to  compel 
participation  in  those  programs. 

VI.     BUSY-BODY  COURTS 

The  very  first  sentence  of  Judge  Parker's  article  confuses  and  worries  me. 
It  states,  "This  article  advocates  a  break  from  the  past  in  terms  of  how  civil 
dispute  resolution  is  conducted  in  this  country  —  specifically,  in  the  federal 
district  courts."'^  If  we  are  to  break  with  the  past,  by  which  it  is  assumed  he 
means  the  present,  then  it  would  be  a  help  to  have  the  answers  to  two  very 
difi"erent  questions:  1)  how  is  the  universe  of  dispute  resolution  presently 
conducted  in  this  country,  and  2)  how  is  dispute  resolution  conducted  in  the 
federal  district  courts  of  this  country,  a  subset  of  that  universe?  He  does  not 
discuss  either  question.  Rather  he  asks  us  to  accept  on  faith  that  the  present 
system,  whatever  it  is,  is  broken  and  that  radical  steps  must  be  taken,  not  to 
fia  it,  but  to  replace  it. 

To  analyze  this,  first  consider  the  universe  of  disputes  that  meet  jurisdic- 
tional requirements  and  therefore  could  be  filed  in  our  federal  district  courts. 
Then  ask  what  percentage  of  such  potential  filings  actually  find  their  way 
into  our  federal  courts?  I  do  not  know  of  any  scientific  study  which  will  tell 
us  what  that  percentage  is,  but  I  do  not  believe  that  any  one  would  suggest 
that  it  would  be  more  than  10%.  Assuming  only  10%  of  such  potential 
claims  actually  end  up  in  our  federal  district  courts,  then  that  would  mean 
that  90%  would  have  been  resolved  under  our  present  system,  whatever  that 
is,  before  becoming  a  court  case.  How  are  those  non-court  disputes  presently 
being  resolved?  In  what  percent  are  lawyers  engaged?  What  are  the  circum- 
stances that  stop  those  disputes  short  of  the  courthouse  door?  In  a  way  the 
answer  is  obvious.  They  are  resolved  through  the  mynad  ways  and  means 
that  civil  disputes  have  been  resolved  between  parties  throughout  the  centu- 
ries: settlement,  compromise,  abandonment,  etc.  In  more  recent  years,  pri- 
vate parties  in  an  eff"ort  to  settle  their  difi"erences,  may  have  turned  not  only 
to  lawyers,  ministers,  or  respected  neutrals,  but  they  also  may  have  volunta- 
rily utilized  arbitration,  mediation  or  other  ADR  programs  that  are  avail- 
able on  the  private  market. 

be  counicrprcxluctive  to  the  transformations  proponents  of  ADR  would  like  to 
sec  in  our  disputing  practices. 

.  .  .  Thus,  the  debates  about  ADR  and  the  legal  resolutions  of  important  pol- 
icy and  procedural  issues  affect  not  only  ADR.  but  the  legitimacy  of  the  entire 
legal  process. 
Carrie  Menkel-Meadow,  Pursuing  Senlemeni  in  an  Adversary  Culture:  A  Tale  of  Innovation 
Co-opted  or  "The  Law  of  ADR",  19  Fla.  St.  U.  L.  Rev.  1,  3-4  (1991).  It  is  my  view  that  we 
cannot  "marry"  trial  courts,  with  their  judicial  procedures,  to  ADRs  without  damage  to  both, 
because  the  aims  and  techniques  of  each  are  so  different  from  the  other,  differences  not  of 
degree  but  of  kind. 

58.    Parker,  supra  note  1,  at  1905. 
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Undoubtedly  some  meritorious  claims  have  not  been  filed  because  of  the 
size  thereof,  the  resources  of  one  or  more  of  the  parties,  or  other  circum- 
stances independent  of  the  merits  of  such  claim.  But  one  thing  is  clear;  this 
non-court  dispute  resolution  system  is  within  the  private  sphere  and,  one 
way  or  another,  it  is  working.  Goveniment  is  not  involved.  The  taxpayers 
do  not  pay  the  costs  thereof.  If  I  understand  Judge  Parker's  proposal  and 
his  statements  concerning  the  need  to  increase  access  to  our  courts,  I  believe 
I  am  correct  in  concluding  that  he  is  advocating  that  the  United  States  na- 
tionalize this  private  dispute  resolution  system,  create  multi-door  federal  dis- 
pute resolution  centers,  attach  them  to  our  federal  district  courts,  greatly 
expand  federal  court  civil  jurisdiction,  and  then  invite  one  and  all  to  bnng 
their  disputes  to  such  centers,  where,  at  the  cost  of  the  taxpayers,  these  dis- 
putes would  be  resolved  by  mandatory  assignments  to  the  "appropriate 
track"  with  the  decisionmakers  being  non-judicial  personnel.  To  ADR  ad- 
vocates the  premise  for  all  of  this  is  that  the  panies  and  their  attorneys  do 
not  know  what  is  best  for  them.'^ 

The  second  question  is:  How  is  dispute  resolution  presently  conducted 
within  the  federal  district  courts  of  this  country?  If  we  are  nght  in  our 
hunch  that  not  more  than  10%  of  potential  federal  court  disputes  are  actu- 
ally filed  in  federal  court,  then  it  becomes  instructive  to  determine  how  the 
10%  that  are  so  filed  are  presently  resolved.  According  to  a  Rand  Corpora- 
tion study,  "almost  95  percent  of  all  private  civil  cases  filed  in  federal  courts 
never  reach  trial,  ending  instead  in  settlements  or  other  pretrial 
dispositions".** 

If  only  10%  of  the  potential  federal  civil  cases  end  up  in  court  and  if  onh 
5%  of  those  that  do  end  up  in  court  have  to  be  tned,  that  means  that  only 
one  half  of  1  %  of  such  disputes  will  be  tned  before  a  judge  or  jury  under  the 
present  system,  in  the  absence  of  these  mandatory  ADR  programs.  These 
figures,  in  essence,  set  the  stage  for  this  entire  controversy.  The  proponents 
want  these  programs  in  order  to  reduce  that  5%  tnal  rate  even  more,  to.  say, 
2%  or  1%  or  zero!  If  there  are  no  ADR  programs  95%  of  our  civil  cases 
'vill  go  away  before  trial.  If,  on  the  other  hand,  you  set  up  these  ADR  pro- 
grams and  require  a  majonty  of  your  civil  cases  to  go  through  them,  witli 
their  attendant  costs,  and  thereby  reduce  the  tnal  rate  from  5%  to  2%,  what 
has  been  gained? 

Honestly,  I  find  the  mandatory  coun-annexed  ADR  true  believers  a  bit 
schizoid.  On  the  one  hand  they  make  their  case  on  the  premise  that  the 
federal  trial  couns  in  this  country  are  swamped  —  drowning  in  a  sea  of 

59.  Paternalism  j>€rvades  the  thinking  of  mandatory-  ADR  advocates.  In  the  first  footnote 
m  his  anicle.  Judge  Parker  quotes  from  Michael  Tigar's  2020  Vision,  saying  that  "the  market 
behavior  of  legal  services  consumers  is  irrational  ...  It  is  irrational  in  terms  of  their  own 
interest,  which  is  a  crucial  market  failure."  Parker,  supra  note  1,  at  1906  (quoting  Michael  E 
Tiger.  2020  Vision:  A  Bifocal  View,  74  Judicature  89,  92  (1990)).  Parties  to  litigation  who 
^Dursue  justice  until  the  end  may  lose,  doUarwise.  more  by  successfully  winning  a  final  verdict 
than  if  they  had  settled  or  compromised.  Does  that  make  their  decision  to  go  to  tnal  and  get 
jubticc  irrationaP   There  are  dollars,  and  there  are  values 

tiO     Pollock  &  Felsenthal,  supra  note  20,  at  3 
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swollen  civil  dockets.  On  that  basis  they  argue  that  we  can  no  longer  aflford 
the  luxury  of  our  traditional  htigation  model.  Listen  to  their  message:  we 
simply  do  not  have  the  time  or  judicial  resources  to  process  and  try  cases 
before  judges  or  juries  in  accordance  with  the  Federal  Rules  of  Civil  Proce- 
dure and  the  Rules  of  Evidence,  i.e.  in  accordance  with  long-established  ju- 
dicial trial  quality  due  process. 

Then  they  make  the  diflferent  argument  that  we  need  to  increase  access  to 
our  courts  and  make  them  available  to  one  and  all  to  resolve  disputes,  great 
and  small. ^'  Traditionally,  however,  we  find  the  Judicial  Conference  and 
individual  federal  judges  urging  restraint  on  the  part  of  Congress  in  ex- 
panding federal  jurisdiction.  For  example,  we  ask  our  legislators  to  make  a 
judicial  impact  analysis  before  opening  the  federal  courthouse  door  to  new, 
possibly  numerous,  federal  causes  of  action. 

Let  us  deal  with  a  few  fundamentals.  Access  to  our  federal  courts  for  the 
great  bulk  of  civil  controversies  is  controlled  by  Congress.  Therefore,  I  sub- 
mit Judge  Parker  is  mistaken  when  he  states  that  today's  federal  courthouse 
contains  significant  barriers  to  entry  for  most  members  of  society.  This  is 
not  so.  If  there  are  barriers  there,  they  are  Congress'  doing,  and  within  cer- 
tain constitutional  limits,  properly  so.  There  is  httle  that  the  federal  courts 
can  or  should  do  to  increase  access.  Judges  deal  with  the  civil  cases  that 
have  already  gained  access  to  our  federal  courts.  The  true  access  question 
that  we  are  dealing  with  in  this  debate  is  whether  federal  judges  are  going  to 
deny  the  parties  to  such  civil  cases  access  to  their  "day  in  court",  to  the  right 
to  a  real  trial  before  a  real  judge  or  a  real  jury  in  accordance  with  traditional 
due  process  and  equal  protection  standards?  After  they  come  into  our  coun- 
house  are  we  going  to  block  their  access  to  the  courtroom? 

When  I  hear  Judge  Parker  and  Judge  Broderick  talk  about  increasing  ac- 
cess, I  am  reminded  of  the  proud  claim  of  the  leaders  of  the  old  Soviet  Rus- 
sia that  its  vaunted  Socialist  society  provided  access  to  health  and  medical 
care  for  all  of  its  citizens,  and  it  did.  But  what  medical  and  health  services 
did  this  wonderful  access  in  fact  provide?  Reality  made  a  mockery  of  the 
promise.  ReaUty  will,  at  least  eventually,  override  propaganda.  It  is  my 
hope  that  we  will  not  have  to  go  through  another  ten  or  twenty  years  of 
mandated  experimentation  with  these  court-annexed  ADRs  to  prove  the 
obvious. 

61.  Judge  Raymond  Brodcnck  in  his  amcle  quoted  Judge  Irving  Kaufman's  statement 
that  our  "federal  court  system  has  entered  a  pcnod  of  crisis  .  .  .  with  ever  burgeonmg 
caseloads"  and  then  observed  that  our  federal  courts  are  "accessible  only  to  those  who  could 
afford  the  high  cost  "  Raymond  J.  Broderick,  Yes  to  Mandatory  Court-Annexed  ADR.  Litiga- 
tion, Summer  1992,  at  3.  He  also  quoted  Judge  Griffin  BeH's  statement  from  when  Bell  was 
attorney  general  that  court-annexed  compulsory  arbitration  would  "broaden  access  for  the 
American  people  to  their  justice  system  "  Id.  at  4.  And  Judge  Broderick  then  concludes  "we 
must  face  the  fact  that  our  federal  system  of  justice  has  become  maccessiblc  to  many.  We  must 
adapt  our  federal  judicial  system  to  the  ever-changing  conditions  of  national  life  to  ensure  that 
every  person,  regardless  of  wealth,  receives  timely  redress  in  our  courts."  Id  at  60.  Unless 
Judges  Parker,  Bell,  and  Broderick  want  the  Congress  to  expand  federal  court  jurisdiction. 
their  "access"  pxjint  becomes  a  misuse  of  language.  What  their  programs  do.  and  are  intended 
to  do,  is  to  burden  and  to  restrict  the  traditional  access  of  litigants  already  in  court  to  their 
long-cherished  day  in  court  before  a  real  judge  or  a  real  jury. 
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Under  Article  III  of  our  Constitution,  the  judicial  power  of  the  United 
Slates  is  vested  in  the  U.S.  Supreme  Court  and  the  "inferior"  federal  courts 
established  by  acts  of  Congress. ^^  There  are  strict  Umitations  on  the  use  of 
that  judicial  power  by  non-article  III  judges  and  other  persons.  The  con- 
tempt power  of  Bankruptcy  Judges  is  hmited.  Highly  qualified  U.S.  Magis- 
trate Judges  cannot  try  even  regular  civil  cases  without  the  consent  of  the 
parties,  and  we  go  out  of  our  way  to  make  cenain  such  consent  is  freely 
given.  If  Judge  Parker's  proposals  were  fully  implemented,  the  federal  judi- 
cial power  in  most  civil  cases  would  be  delegated  out,  or  sub-contracted,  to 
non-judges  and  in  some  cases  to  non-lawyers. 

The  U.S.  Congress  has  great  control  over  the  civil  jurisdiction  of  federal 
district  courts.  If  it  chooses  to  do  away  with,  or  funher  limit,  our  broad 
diversity  jurisdiction,  it  could.  It  could  permit  more  federal  rights  to  be  as- 
serted in  state  couns.  It  could  establish  additional  specialized  courts  in  so- 
cial secunty  and  other  areas.  It  could  require  more  administrative  remedies 
be  exhausted  before  certain  civil  cases  could  be  filed  in  federal  coun.  But  if 
the  Congress  chooses  to  permit  certain  civil  cases  to  be  filed  in  our  federal 
courts,  does  it  not  thereby  express  its  intent  that  they  be  handled  and 
processed  by  juries  and  Article  III  judges  in  accordance  with  the  Federal 
Rules  of  Civil  Procedure,  the  Federal  Rules  of  Evidence,  and  established 
constitutional  pnnciples? 

Herewith  an  aside  to  this  discussion:  many  scholars  and  some  judges 
favor  doing  away  with,  or  severely  cunailing,  the  diversity  junsdiction  of  our 
federal  courts  as  a  means  of  dealing  with  any  overload  problems.  But  most 
also  realize  that  political  realities  make  it  unlikely  that  Congress  will  take 
such  action.  I  suggest  that  they  might  want  to  consider  installing  Judge 
Parker's  proposal  in  our  federal  distnct  courts.  Unless  someone  can  prevail 
upon  stale  governments  to  limit  trials  in  their  couns  through  the  imposition 
of  similar  mandatory  ADR  tracks,  then  those  having  a  choice  of  federal  or 
state  court  will  simply  opt  for,  or  choose  to  remain  in,  the  state  couns  where 
they  can  still  get  their  day  in  a  real  coun  without  having  to  go  through  an\ 
of  these  diversions.  Voila!  A  significant  reduction  in  diversity  cases!  It  re- 
ally comes  down  to  that  "vision  thing."  Judge  Parker  and  I  have  different 
—  radically  different  —  views  of  what  our  federal  courts  are,  and  should  be. 
about. 

VII.     JUDGE  PARKER  CALLS  AND  RAISES 

If  you  agree  that  the  present  "expenmental"  mandatory  court-annexed 
ADR  programs  unfairly  trample  upon  the  rights  of  'we,  the  people."  con- 
sider Judge  Parker's  proposals.  Judge  Parker  stans  by  observing  thai  "cur- 
rent ADR  programs  and  procedures  are  .  .  .  inadequate."*'^  But  he  does  nc. 
take  issue  with  the  procedures  used  in  those  programs.  Rather  he  complains 
thai  they  are  often  imposed  too  late  or  "after  the  modem,  undisciplined  pre- 


62  US   Const   an.  111.  §  1 

63  Parker,  supra  note  1.  at  1910 
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trial  practices  of  lawyers  have  already  run  up  a  substantial  bill  and  produced 
significant  delay. "^  His  major  complaint  is  that  decisions  rendered  by  these 
mandatory-  ADR  programs  are  "accorded  too  little  binding  authority."^'  So 
to  him  such  programs  are  both  too  httle  and  too  late.  He  gives  the  example 
of  the  Pittsburgh,  Pennsylvania  arbitration  program  which  provides 
'*[i]nformal  hearings,  with  relaxed  rules  of  evidence"  after  which  the  arbitra- 
tors return  a  judgment. ^^  Then  he  states,  "[a]fter  all  this,  if  one  of  the  Uti- 
gants  rejects  the  arbitrators'  decision,  she  may  demand  that  the  court 
schedule  a  full-blown  traditional  trial  —  Le.,  with  no  more  justification  than 
dissatisfaction  with  the  results  of  the  arbitrators'  particular  decision."^''  It  is 
difficult  to  find  a  statement  that  more  poignantly  reveals  the  differences  be- 
tween Judge  Parker's  views  and  mme.  Since  the  parties  have  received  the 
benefits  of  an  informal  hearing  with  relaxed  rules  of  evidence,  he  in  effect 
asks,  what  more  could  one  possibly  desire?! 

Whereas  Judge  Broderick  and  Judge  Peckham,  in  defending  the  legiti- 
macy of  their  programs,  rely  most  heavUy  on  the  "right"  of  a  party  dissatis- 
fied with  the  results  thereof  to  demand  a  real  trial  before  a  judge  or  a  jury, 
Judge  Parker  sees  that  "right"  as  the  major  deficiency  in  those  programs. 
He  acknowledges  that  in  those  ADR  programs  there  "exist  cost-shifting  dis- 
incentives" to  the  making  of  any  demand  for  a  trial  de  novo,  but  concludes 
that  "such  disincentives  are  generally  too  insignificant  to  truly  discourage 
such  demands."**  So  Judge  Parker  sets  out  to  correct  that  situation.  He 
states  this  must  be  done  if  federal  courts  are  fairly  to  be  considered  "compre- 
hensive justice  centers."*'   Mercy,  mercy! 

Not  only  would  Judge  Parker  make  his  mandatory  "tracking"  ADRs  pub- 
he  and  tax-supported;''°  not  only  would  he  require  federal  judges  to  play  a 
"significantly"  more  active  managerial  role  and  "move  our  system  closer  to 
an  inquisitorial  system"  of  civil  dispute  resolution  m  which  the  real  deci- 
sionmakers are  neither  juries  nor  judges;""  but  he  would  also  mandate  that 
the  ADR  decisions  rendered  in  his  "tracks"  be  given  a  "presumption  of  fi- 
nality."''-^ And  how,  pray,  may  one  overcome  this  presumption  of  finality? 
Judge  Parker  assures  us  that  a  party's  access  to  a  "formalistic"  trial  will  be 
''ensured  when  justified. ""^^  After  a  decision  is  reached  "through  a  non-tradi- 
tional track,"  the  litigants  would  be  given  a  "second  procedural  safeguard," 
or  "another  meaningful  opportunity  to  be  heard  about  why  they  are>'er  enti- 
tled to  a  traditional  trial."'''*  At  this  point  the  court  is  called  upon  to  under- 


64.  Id. 

65.  Id. 

66.  Id.  (quoting  Jane  W.  Adler  et  al.,  Simple  Justice:  How  the  Litigants  Fare 
IN  THE  Pittsburgh  Arbitration  Progra.m  vii  (Institute  for  Civil  Justice  1983)). 

67.  Id. 

68.  Parker,  supra  note  1,  at  1910. 

69.  Id.  at  1911. 

70.  Id.  at  1905. 

71.  Id.  at  1912-13. 

72.  Id.  at  1914. 

73.  Parker,  supra  note  1. 

74.  Id. 
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take  "a  cost/benefit-faimess  analysis  of  whether  the  case  warrants  the 
additional  litigant  and  court  resources  implicated  by  the  pxDst-decision,  tradi- 
tional htigation."^'  Judge  Parker  refers  to  this  hearing  as  an  "exemption 
procedure."''^  He  even  calls  it  a  "safegtiard"  for  cases  "that  might  have  been 
inappropriately  tracked."^''  In  deciding  whether  to  grant  the  parties  a  trial, 
the  court  is  called  upKDn  to  consider  "the  factors  analyzed  at  the  tracking 
conference,  including  apparent  resource  disparity  between  litigants."''*  But, 
most  importantly,  the  court  is  to  "consider  whether  it  is  likely  that  a  result 
substantially  different  from  that  reached  through  the  non-traditional  track 
will  be  reached  by  allowing  the  case  to  contmue  through  the  additional, 
traditional  litigation  track."'''  It  is  incumbent  upon  the  litigant  seeking  to 
consume  still  more  litigant  and  judicial  resources  to  "overcome  this  pre- 
sumption against  such  entitlement. "*°  Furthermore,  in  sharp  contrast  to  the 
defensive  position  taken  by  Judges  Broderick  and  Peckham,  Judge  Parker 
frankly  acknowledges  that  under  his  system  "a  network  of  incentives  and 
disincentives  should  operate  to  discourage  litigants  from  challenging  the  pre- 
sumption."*' Thus,  post-decision  challenges  should  be  relatively  few.  At  a 
later  p>oint  he  amplifies  on  this  theme: 

Relative  cost  and  delay  also  work  as  disincentives  for  litigants  to  seek 
more  process  after  the  presumptively  correct  decision  is  rendered  pur- 
suant to  a  non-traditional  track  proceeding.  It  appears  quite  likely  that 
most  litigants  who  have  been  originally  placed  on  a  non-traditional 
track  will  not  consider  the  additional  process  (benefit)  of  an  traditional 
trial  worth  the  additional  transaction  cost  and  delay  inherent  in  such 
litigation.  This  seems  especially  true  given  that  the  litigant  would  have 
to  overcome  a  presumption  against  entitlement  to  such  a  trial  before  she 
could  start  expending  the  additional  time  and  money  associated  with 
the  traditional  trial  itself.*^ 

Judge  Parker  then  stales  that  in  formulating  his  proposal  he  considered 
other  more  stringent  disincentives  but  decided  that,  in  the  light  of  those  al- 
ready imposed,  such  additional  disincentives  would  not  be  necessary.*^ 

So  while  Judge  Brodenck's  court  designed  its  mandatoiy  court-annexed 
arbitration  program  in  a  way  that  would  make  it  economically  unfeasible  for 
a  dissatisfied  party  to  seek  a  trial  de  novo.  Judge  Parker  has  added  to  such 
disincentives  a  presumption  of  finality  to  make  it  quite  certain  that  few 
would  actually  be  able  to  successfully  get  the  opportunity  to  have  their  case 
tried  before  a  judge  or  a  jur>'.  At  this  point  please  turn  to  the  Constitution 
and  slowly  read  Article  III,  the  Fifth  Amendment,  and  the  Seventh  Amend- 
ment.   Is  the  language  becoming  dimmer? 
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VIII.     JUDGE  PARKER'S  FEDERAL  DISTRICT  COURT 

It  is  not  clear  to  me  how  one  can  fully  evaluate  Judge  Parker's  multi-track 
proposal  without  having  a  detailed  explanation  of  the  precise  procedures 
which  would  be  required  in  each  of  his  "tracks."  It  is  almost  as  if  he  believes 
that  a  careful,  precise  explanation  of  his  "tracks"  is  non-essential  to  a  fair 
evaluation  of  his  over-all  proposal.  However,  I  insist  there  is  no  way  to  fully 
evaluate  his  claim  that  his  "tracks"  will  produce  fair  and  reliable  decisions 
without  knowing  how  ihose  tracks  work.  Still  he  does  tell  us  just  enough  to 
give  as  a  handle  on  his  basic  assumptions. 

His  "Litigation  Track  I"  postulates  a  "non-judicial"  decisionmaker.^"  We 
are  told  very  frankly  that  "[tjhe  rules  of  evidence  and  the  rules  of  civil  proce- 
dure would  not  apply. "*^  The  parties  and  witnesses  would  just  tell  their 
stories.  His  "Litigation  Track  II,"  we  are  told,  "most  resembles  what  is 
known  as  court-annexed  arbitration."^^  And  we  know  that  the  arbitrator- 
decisionmakers  would  not  be  judges.*"^  Since  we  have  a  wealth  of  informa- 
tion about  such  mandatory  arbitration  programs,  we  will  be  able  to  discuss 
the  merits  thereof  "Litigation  Track  III"  would  permit  "the  submissions  of 
claims  and  defenses  to  a  judge  or  jury"  with  the  information  being 
"presented  in  summary  form."^*  If  a  jury  is  used,  "this  htigaiion  track  most 
resembles  what  is  known  as  the  summary  jury  trial  (SJT)  developed  by 
Judge  Thomas  D.  Lambros."^'  Since  much  is  known  about  Summary  Jury 
Trials  we  can  also  evaluate  this  track.  Finally,  "Litigation  Track  IV,"  his 
last,  is  described  by  Judge  Parker  thusly:  "Herein  lies  the  traditional  jury 
trial  conception  of  civil  dispute  resolution. "'^  And,  yes,  we  do  understand 
our  "traditional"  litigation  model  which  is  the  one  still  used  by  the  over- 
whelming majority  of  our  federal  trial  courts.  Thanks  be!  However,  we  also 
note  that  if  Judge  Parker  has  his  way,  our  traditional  litigation  model  will 
also  be  ""reformed  pursuant  to  a  significant,  comprehensive  Civil  Justice  Re- 
form Act  plan,"  the  precise  terms  of  v/hich  are  not  spelled  out  but  which 
would  at  a  minimum  control  the  type  and  extent  of  discovery.^'  Now. 
armed  with  this  description  of  Judge  Parker's  "Tracks"  let  us  see  if  these 
mandatory  ADRs  are  likely  to  produce  fair  and  reliable  decisions. 

In  my  attacks  upon  mandatory  court-annexed  ADR  programs,  I  have 
dealt  mostly  with  the  mandator)-  arbitration  program  which  was  first  estab- 
lished in  three  couns  on  an  experimental  basis  in  1978.^^  I  focused  on  this 
because  that  program  has  been  the  centerpiece  of  the  movement  to  install 

84.  Id. 

85.  Id. 

86.  Id 

87.  Id. 

88.  Parker,  supra  note  1,  at  1916 

89.  Id 

90.  Id. 

91.  Id 

92.  See  Philip  D.  Fredcnck,  Federal  Court-Annexed  Arbitration.  68  MiCH  B  J.  523,  517 
n.l  (1989).  Connecticut  dropped  out  early  leaving  only  two  "pilots"  for  the  next  6  years.  Id 
Eight  more  couns  were  added  in  1984-1985,  bnnging  the  total  to  ten.  Id.  at  512,  517  n  3 
(listing  distncts  in  which  court  ordered  arbitration  was  operating  as  of  June,  1989). 
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other  ADR  programs  in  our  courts  and  because  much  information  is  avail- 
able about  that  program.  And  it  appears  to  be  the  only  ADR  program  that 
the  Congress  has  addressed  in  a  substantive  manner. 

Judge  Peckham,  in  his  attack  upon  the  resolution  opposing  mandator}- 
ADR's  in  our  federal  courts,'^  appears  to  take  the  back-up  pxjsition  that 
even  if  the  criticisms  expressed  in  the  resolution  were  valid  as  to  the  court- 
annexed  arbitration  programs,  those  criticisms  would  not  apply  to  other 
ADR  programs.   He  states: 

Although  these  criticisms  are  apparently  aimed  only  at  arbitration,  the 
resolution's  broad  denunciation  of  all  presumptively  mandatory  ADR 
programs  includes  within  its  sweep  other  varied  ADR  programs  that 
bear  httle  resemblance  to  arbitration  and  thus  are  not  subject  to  the 
expressed  criticisms.  For  example,  in  the  Northern  Distnct  of  Califor- 
nia's presumptively  mandatory  early  neutral  evaluation  program,  cases 
are  not  assigned  based  on  the  amount  of  controversy. 

By  encompassing  all  presumptively  mandatory  ADR  programs,  the 
resolution,  perhaps  unwittingly,  criticizes  and  calls  for  an  end  to 
mandatory  judicial  settlement  conferences,  an  ADR  technique  com- 
monly used  by  trial  judges  and  which  has  withstood  judicial  challenge. 
It  also  seeks  to  abolish  other  presumptively  mandatory  ADR  programs 
such  as  mediation  and  early  neutral  evaluation.  Such  presumptively 
mandatory  ADR  procedures  are  not  subject  to  the  criticisms  expressed 
in  the  resolution,  but  the  resolution  nonetheless  seeks  to  abolish  them 
with  its  broad  brush.  This  unfounded  and  illogical  reach  of  the  resolu- 
tion is  in  and  of  itself  reason  to  reconsider  it.^" 

It  is  necessary  to  put  one  matter  to  rest.  One  will  note  Judge  Peckham's 
statement  that  the  anti-court-annexed  mandatory  ADR  resolution  would 
call  for  an  "end  to  mandatory  judicial  settlement  conferences."^^  I  assume 
this  is  intended  as  the  Achilles'  Heel  argument.  Judge  Peckham  believes, 
and  he  may  be  nght,  that  most  judges  favor  mandatory  settlement  confer- 
ences and,  therefore,  if  I  can  be  identified  as  opposing  such  conferences,  m\ 
entire  opposition  to  mandatory  ADRs  will  be  undercut  at  least  among  many 
of  our  fellow  federal  judges. 

Well,  I  am  opposed  to  mandatory  settlement  conferences.  Indeed  our 
"Biden  Plan"  for  the  federal  distnct  courts  of  Arkansas  provides  that  judges 
"will  not  initiate  or  order  a  mandatory  settlement  conference  with  the 
Coun."^*  I  do  not  believe  that  the  panics  to  civil  lawsuits  in  our  federal 
courts  should  be  ordered  to  discuss  settlement  with  a  judge,  a  magistrate 
judge,  or  any  other  outsider.^''    But,  my  opposition  to  mandatory  coun-an- 

93.    See  supra  pan  IV 

94  Memorandum,  supra  note  33,  at  2-3  (footnote  omitted)  1  sympathize  with  Judce 
Peckham.  As  a  fair-minded  judge  he  has  difficuity  using  the  unadorned  term  "mandatory", 
so  we  always  find  the  modifier  "presumptively."  His  justification''  The  federal  judges  have  the 
power  to  let  you  out  of,  nr  exempt  you  from,  those  ADR  programs  Suffice  to  say  it  is  the 
judge's  call,  not  the  panics! 

95  Id.  at  3 

96.    U  S   Dist   Coun  for  the  E   Dist.  of  ,A.rk  .  Civil  Justice  Expense  and  Delav  Reduction 
Plan  3  (Dec    30,   1991)  (on  file  with  SMU  Law  Review) 
97      Professor  Menkel-Meadow  observes 
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nexed  ADRs  goes  well  beyond  my  feelings  about  settlement  conferences. 

Those  who  support  mandatory  court-annexed  ADRs  seldom  discuss  in 
detail  just  exactly  how  those  alternatives  to  a  real  trial  work.  Mostly  they 
are  content  to  describe  them  with  language  such  as  Judge  Broderick's 
"Speedy  Civil  Trials"^*  and  as  procedures  which  produce  "fair"  and  "relia- 
ble" decisions,  .<;ee  Judge  Parker's  assessment.^'  I  am  here  to  assert  that 
none  of  these  alternative  procedures  can  properly  be  characterized  as  a 
"tnal"  and  none  can  be  counted  on  to  produce  "fair"  and  "reliable"  deci- 
sions. Why?  Because  the  essential  truth  revealing  procedures  and  rules  of 
evidence  that  we  associate  with  real  trials  are  not  required.  Unless  the  true 
facts  in  dispute  are  reliably  established  all  else  is  meaningless.  I  made  this 
point  in  an  earlier  article  as  follows: 

With  all  due  respect,  it  is  not  fair  to  describe  ADR  programs  as  only 
different  in  some  negligible  or  unimportant  degree  from  traditional  tri- 
als in  federal  courts.  They  are  clearly  different  in  kind  and  in  basic 
philosophy.  In  real  trials,  the  objective  is  to  arrive  at  the  truth,  vindi- 
cate rights,  and  to  do  justice.  The  evidence  presented  at  a  real  trial  is 
all-important.  Any  experienced  trial  judge  will  tell  you  that  it  is  the 
proof  and  the  evidence  that  determines  the  outcome  of  over  95  percent 
of  the  cases  and  not  the  eloquence  or  histrionic  talents  of  the  lawyers. 
And  the  procedures,  rules,  and  the  evidentiary  safeguards  incident  to 
true  trials  ensure  a  high  degree  of  reliability  with  respect  to  the  results 
obtained.  Not  so  with  ADRs.  They  operate  in  a  different  atmosphere: 
where  fault,  guilt  or  innocence,  right  or  wrong  are  not  central  to  the 
process;  where  one-tenth  of  a  loaf  is  better  than  none;  where  the  debat- 
ing skills  of  attorneys  —  and  not  their  real  truth-revealing,  fact-estab- 
lishing trial  skills  —  are  glorified;  where  the  evidence  is  de-emphasized; 
where  every  claim  is  assumed  to  have  some  value;  where  true  justice  is 
considered  too  expensive  or  an  unattainable  abstraction."^ 

There  is  a  school  of  thought,  especially  among  some  of  the  "economist" 
judges,  that  it  is  not  important  how  civil  cases  are  decided,  only  that  they  be 

Note  here  the  persistence  of  the  view  that  such  mandatory  settlement  techniques 
do  affect  court  caseloads,  despite  the  empirical  evidence  to  the  contrarv'     The 
empirical  evidence  on  the  effectiveness  of  mandatory  settlement  conferences  m 
reducing  court  dockets  docs  not  suppon  a  claim  that  settlement  conferences 
should  be  used  for  efficiency  purposes.    As  a  judge  and  scholar,  Judge  Posner 
raises   the  efficiency   issue  by  suggesting   that   if  judges  spend   their  time   at 
mandatory  settlement  conferences,  they  may  actually  reduce  court  efficiency  by 
being  less  available  to  try  cases. 
Menkel-Meadow,  supra  note  57,  at  21  n.98  (citations  omitted).  The  fairness  and  value  of  com- 
pelling parties  and  to  attend  settlement  conferences  has  been  questioned    As  stated  by  Judge 
Posner.  "[t]he  broader  concern  ...  is  that  in  their  zeal  to  settle  cases  judges  may  ignore  the 
value  of  other  people's  time.  One  reason  people  hire  lawyers  is  to  economize  on  their  own 
investment  of  time  in  resolving  disputes  "   G.  Hcilman  Brewing  Co.  v.  Joseph  Oat  Corp.,  871 
F.2d  648,  657  (7th  Cir.  1988)  (en  banc)  (Posner,  J.,  dissenting).  Judge  Easterbrook  also  found 
the  demonstration  of  the  cost  savings  weak.   Id.  at  664  (Easterbrook,  J.,  dissenting).  My  view 
is  based  on  pnnciple;    Federal  judges  should  not  intrude  into  the  settlement  business  unless 
invited  by  all  parties. 

98.  Broderick,  supra  note  31,  at  218. 

99.  Parker,  supra  note  1,  at  1921. 

100.  G.  Thomas  Eiselc,  77ie  Case  Against  Mandatory  Court-Annexed  ADR  Programs.  75 
Judicature  34,  36  (1991). 
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decided.  That  view  tears  at  the  very  fabric  of  our  American  democratic  soci- 
ety. If  the  instruments  of  justice  are  not  intended  and  designed  to  find  the 
truth  and  bring  about  a  just  result,  and  are  not  so  perceived,  we  are  indeed  in 
trouble.  The  economists  must  realize  that  there  are  certain  values  in  our 
democratic  society  that  must  be  accepted  and  may  not  be  tampered  with 
even  in  the  name  of  efficiency. 

I  have  demonstrated  elsewhere  the  fundamental  deficiencies  of  the  coun- 
annexed  arbitration  programs  by  quoting  provisions  of  the  local  rules 
adopted  by  the  Western  District  of  Missoun,'°'  and  the  district  of  New 
Jersey's  Guidelines. '^^  In  1992  the  Federal  Judicial  Center  published  us 
"Manual  For  Litigation  Management  and  Cost  and  Delay  Reduction" 
which  includes  Rule  43  from  the  Western  Distnct  of  Oklahoma. '°^  The 
Western  District  of  Oklahoma,  like  the  Eastern  District  of  Pennsylvania,'^ 
uses  the  SI 00,000  cut-off  figure,  above  which  cases  are  not  forced  into  arbi- 
tration.'°^  And,  like  others,  it  uses  lawyers  to  act  as  its  arbitrators. '°^  Any 
attorney  who  has  been  admitted  to  practice  five  years  or  more,  is  admitted  to 
practice  in  that  district  court,  and  who  is  determined  by  the  Court  "to  be 
competent  to  perform  the  duties  of  an  arbitrator"  is  eligible  for  selection. '°"' 
The  arbitrators  are  considered  "independent  contractors." '°*  Those  selected 
are  not  barred  from  practicing  in  that  court, '°^  and  it  is  assumed  that  they 
would  not  be  precluded  from  representing  clients  before  other  lawyer-arbi- 
trators.'"^ They  are  paid  $150  per  day  or  part  thereof  for  hearings  in  which 
they  participate  as  an  arbitrator  or  as  a  member  of  an  arbitration  panel.'" 
They  submit  vouchers  for  payment  by  the  Administrative  Office  of  the 
United  States  Couns  "for  compensation  and  transportation  expenses." "- 
Rule  43(G)(5)  provides: 

5.     Default  of  Party.  Subject  to  the  provisions  of  this  Rule,  the  hearing 
shall  proceed  on  the  noticed  date.    Absence  of  a  pany  shall  not  be 


101  See  id.  That  coun"s  rule  slates  that  "(tlhe  presentation  of  testimony  shall  be  kepi  to  a 
minimum.  Each  pany's  representation  to  the  arbitrators  should  be  pnmanly  through  thf 
statements  and  arguments  of  counsel  "  W.D.  Mo.  R.  30  (H)(5).  The  Clerk  of  the  Western 
Distnct  of  Missoun  advises  that  that  court  stopped  assigning  cases  to  their  arbitration  pro- 
gram in  1991  and  the  last  arbitration  was  completed  in  March  1993  The  court  now  has  an 
early  evaluation  program. 

102  See,  Eisele,  supra  note  100,  at  36  The  Guideline  states  that  "[ijn  a  general  sense,  the 
Coun  envisions  this  presentation  process  to  be  somewhat  similar  to  a  combination  of  openini: 
and  closing  arguments  augmented  by  live  testimony  where  necessary  to  aid  the  arbitrator  s 
fact-finding  function."  U.S  Dist.  Court  for  the  Dist.  of  N  J.,  Guidelines  for  Arbitration  ': 
(Dec    19.  1991)  (on  file  with  SMU  Law  Review) 

103  Federal  Judicial  Center,  Manual  for  Litigation  Management  and  Cost 
AND  Delay  Reduction  109  (1992) 

104  ED    Pa    R    8(3)(A) 

105  WD   Okla    R.  43(B)(2)(aj. 
106.    Id.  43(F). 

107  Id 

108  Id  43(F)(1)(a). 

109  Id. 

1 10  The  potential  for  conflicts  of  interest  and  the  ever-preseni  appearance  of  such  conflicts 
are  manifest 

111.    Id  43(F)(2)(a). 
112     Id 
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grounds  for  a  continuance  but  damages  shall  be  awarded  against  an 
absent  party  only  upon  presentation  of  proof  thereof  satisfactory  to  the 
arbitrator(s).  Failure  to  appear  by  a  person  required  to  be  present  or 
other  failure  to  participate  in  good  faith  may  constitute  a  default  in 
accordance  with  Lx)cal  Rule  17(E).  In  such  instances,  the  hearing  shall 
proceed  and  the  arbitrator(s)  shall  enter  an  award.  Upon  a  report  of 
absence  or  other  noncompliance  with  this  Rule,  or,  on  the  motion  of 
opposing  counsel,  appropriate  action  may  be  taken  by  the  Court.  "^ 
Rule  43  (I)  provides  in  part: 

(I)  Attendance  at  and  Conduct  of  Hearing. 

(1)  In  addition  to  lead  counsel  who  will  try  the  case  for  each  party,  a 
person  with  actual  settlement  authority  must  hkewise  be  present  for  the 
hearing.  This  will  be  the  parties  if  natural  persons,  or  representatives  of 
parties  which  are  not  natural  persons,  but  may  not  be  counsel  (except 
in-house  counsel)  or  a  person  who  is  not  directly  or  actively  associated 
with  the  party  or  parties.  Other  interested  parties  such  as  insurers  or 
indemnifiers  shall  attend  and  are  subject  to  the  provisions  of  this  Rule. 
Only  the  assigned  Judge  may  excuse  attendance  by  any  attorney,  party, 
or  party's  representative. 

(2)  Hearings  are  intended  to  last  approximately  two  to  two  and  one- 
half  hours.  Counsel  for  each  party  shall  have  up  to  one  hour  to  com- 
municate the  highlights  of  his  or  her  case.  Plaintiflf(s)  will  be  permitted 
to  reserve  a  hmited  time  for  rebuttal.  In  the  case  of  multiple  parties  and 
multiple  claims,  adjustments  are  made  at  the  discretion  of  the 
arbitrator. 

(3)  The  hearing  shall  be  conducted  informally.  All  evidence  shall  be 
presented  through  counsel  who  may  incorporate  argument  on  such  evi- 
dence in  his  or  her  presentation.  The  Federal  Rules  of  Evidence  shall 
be  a  guide,  but  shall  not  be  binding.  Counsel  may  present  factual  repre- 
sentations supportable  by  reference  to  discovery  materials,  including 
depositions,  stipulations,  signed  statements  of  witnesses,  or  other  docu- 
ments or  by  a  professional  representation  that  counsel  personally  spoke 
with  the  witness  and  is  repeating  what  the  witness  stated.  Statements, 
reports,  and  depositions  may  be  read  from,  but  not  at  undue  length. 
Physical  evidence,  including  documents,  may  be  exhibited  during  a 
presentation."* 

The  arbitrators  have  the  power  to  make  awards  but  are  not  required  to  issue 
an  opinion  explaining  the  award."'  Rule  43  makes  an  effort  to  insulate  the 
arbitration  hearing  from  any  subsequent  trial  de  novo.  It  states  that  "[i]n 
the  absence  of  agreement  of  the  parties,  and  except  as  provided  in  this  Rule, 
no  transcript  of  the  hearing  shall  be  admissible  in  evidence  at  any  subsequent 
de  novo  trial  of  the  action.'""  The  rule  continues: 

(2)  Limitation  on  Admission  of  Evidence.  At  a  tnal  de  novo,  the 
Court  shall  not  admit  any  evidence  that  there  has  been  an  arbitration 
proceeding,  the  nature  or  amount  of  any  award,  or  any  other  matter 

113.  Id.  43(G)(5). 

114.  Id.  43(1). 

115.  Id  43(0). 

116.  Id  43(J). 
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concerning  the  conduct  of  the  arbitration  proceeding  unless  the  evi- 
dence would  otherwise  be  admissible  in  the  Court  under  the  Federal 
Rules  of  Evidence,  or  the  parties  have  otherwise  stipulated."'' 
If  a  person  still  insists  on  a  trial  after  the  arbitrator's  award,  he  must  first 
deposit  with  the  clerk  an  amount  equal  to  the  arbitrators'  fees."^   Rule  43 
(P)(4)  provides: 

(4)  Return  of  Deposited  Fees.  Upon  application  within  fifteen  days  of 
the  entry  of  a  final  judgment,  the  sum  so  deposited  shall  be  returned  to 
the  party  demanding  the  tnal  de  novo,  if 

(a)  the  party  demanding  the  tnal  de  novo  obtains  a  final  judgment, 
exclusive  of  interest  and  costs,  more  favorable  than  the  arbitration 
award,  or 

(b)  the  Court  determines  that  the  demand  for  trial  de  novo  was  made 
for  good  cause. 

In  the  event  that  the  moving  party  does  not  obtain  a  more  favorable 
result  and  the  sum  so  deposited  is  not  returned  to  the  moving  party, 
such  sum  shall  be  paid  to  the  Treasury  of  the  United  States."'' 
So  we  see  that  the  arbitration  heanng  is  conducted  before  non-judicial 
independent  contractors,  the  right  of  cross-examination  is  gone,  and  the  role 
of  evidence  becomes  secondary.  The  whole  objective  is  to  drastically  shorten 
the  proceeding.   Note  that  the  guidelines  from  the  Western  District  of  Mis- 
souri candidly  state: 

An  arbitration  heanng  is  an  opportunity  to  present  informally  the  es- 
sence of  a  dispute.  An  arbitration  heanng  should  not  be  conducted  like 
a  formal  trial.  Each  party's  presentation  should  not  last  more  than  2 
1/2  hours. 

A  party's  presentation  should  be  a  combination  of  opening  statement 
and  closing  argument  supplemented  by  evidence.  A  party  is  not  re- 
quired to  call  any  witnesses.  However,  a  party  may  call  witnesses,  but 
the  time  allotted  to  that  party  should  not  be  enlarged  solely  because 
witnesses  were  present.'^'' 
What  lawyer  would  state  that  what  happens  at  one  of  these  court-annexed 
arbitration  hearings  is  a  tnal?'-'    As  I  have  said  before,  any  judge  who  re- 


1 17  WD.  Okla.  R.  43  (P)(2)  One  can  reasonably  question  the  efficacy  and  effectiveness  of 
such  language.  1  doubt  that  such  a  Chinese  Wall  can,  or  should,  be  erected  If  a  party  makes  a 
damaging  admission  2t  the  arbitration  heanng  in  an  affidavit  or  other^^ise  would  the  local  rule 
overnde  the  Federal  Rules  of  Evidence  or  the  due  process  nghis  of  the  litigant  to  submit  that 
evidence  to  the  tner  of  fact  at  the  real,  "de  novo"  tnaP  The  reality  is  that  these  mandatory 
ADRs  in  effect  compel  the  preliminary  disclosure  of  information  and  tnal  tactics  contrar>  to 
the  discovery  rules  which,  in  turn,  can  compromise  the  efTectiveness  of  any  actual  tnal  thai 
may  follow  on.  Funhermore,  holding  back,  that  is  failing  to  fully  panicipate  m  the  .-KDR 
proceeding,  may  bnng  sanctions.  Of  course,  if  the  effectiveness  of  the  tnal  is  prejudiced  or 
compromised  by  the  ADR  proceeding  that  in  itself  may  induce  settlement  —  which  is  the 
pnncipal  objective  of  those  requinng  such  diversions. 

118  Id  43(P)(3). 

119  Id.  43(P)(4) 

120  U.S.  Dist.  Coun  for  the  W    Dist   of  Mo.,  Guidelines  for  Arbitration 

121  I  am  not  alone  in  understanding  the  crucial  differences  between  tnals  and  arbitration 
Note  Justice  Black's  statement  in  Republic  Steel  Corp    v.  Maddox: 

For  the  individual,  whether  his  case  is  settled  by  a  professional  arbitrator  or 
tned  by  a  jury  can  make  a  crucial  difference     Arbitration  differs  from  judicial 
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quires  a  trial  before  him  or  her  to  be  conducted  in  accordance  with  such 
rules  would  not  only  be  summarily  reversed  on  appeal,  but  would  probably 
be  considered  as  a  proper  candidate  for  impeachment. 

Indeed,  court-annexed  arbitration  is  surely  giving  traditional  arbitration  a 
bad  name.  This  is  because  the  objectives  of  the  two  procedures  are  different. 
Traditional  arbitration  may  go  to  some  lengths  to  establish  the  true  facts,  but 
that  would  defeat  the  purpose  of  court-annexed  arbitration.  If  court-an- 
nexed ADRs  are  not  limited  in  lime  and  procedure,  they  may  last  as  long  as 
trials.  Tlierefore,  if  one's  only  justification  for  such  diversions  in  the  first 
place  is  the  alleged  reduction  in  costs  and  delays,  we  have  a  problem,  don't 
we?  The  moral  is  that  if  ADRs  are  kept  out  of  our  courts  and  are  voluntary, 
they  have  a  much  greater  chance  of  being  effective. 

Coerced  settlement  is  the  primary  objective  of  these  compulsory'  court- 
annexed  ADRs  despite  protests  to  the  contrary.  For  instance.  Judge  Broder- 
ick  states  that  the  mandatory  arbitration  program  in  the  Eastern  District  of 
Pennsylvania  "was  not  designed  primarily  as  a  settlement  program." '^^  But 
he  undercuts  this  contention  when  he  explains  his  court's  reason  for  adopt- 
ing a  maximum  dollar  cut-off  figure. '^^  Under  all  such  mandatory  pro- 
grams, if  the  amount  of  money  the  plaintifi"  is  legitimately  seeking  is  more 
than  the  cut-off  figure,  then  the  case  may  not  be  ordered  into  the  arbitration 
program.  If,  however,  the  figure  is  below  the  cut-off  figure  then  the  case  is 
mandatorily  forced  into  the  program.  How  did  the  judges  of  the  Eastern 
District  of  Pennsylvania  arrive  at  the  cut-off  figure?  Let  me  quote  from 
Judge  Broderick: 

It  was  generally  agreed  that  there  should  be  some  limitation  on  the 
amount  in  controversy.  It  was  conceded  that  in  cases  where  money 
damages  only  are  being  sought,  the  amount  in  controversy  should  be 
limited  to  an  amount  which  might  make  it  economically  unfeasible  for 
litigants  to  demand  a  trial  de  novo.  The  savings  to  the  litigants,  as  well 
as  to  the  couns  is  not  realized  whenever  the  amount  in  controversy 
encourages  the  losing  party  to  demand  a  trial  de  novo.  It  was  therefore 
determined  to  limit  the  amount  in  controversy  to  S75,000  in  order  to 
avoid  the  possibility  of  making  the  arbitration  program  just  one  more 
layer  of  litigation.'^* 

So  where  "big  money"  is  sought,  the  parties  are  entitled  to  their  traditional 
day  in  court  unencumbered  with  this  costly  arbitration  diversion.  This  is  not 
so  if  the  claim  is  relatively  small.  The  court  picked  a  figure  which  it  felt 
would  make  it  economically  unfeasible  for  a  party  who  was  dissatisfied  with 

proceedings  in  many  ways:  arbitration  carries  no  right  to  a  jury  trial  as  guaran- 
teed by  the  Seventh  Amendment;  arbitrators  need  not  be  instructed  in  the  law; 
they  are  not  bound  by  rules  of  evidence;  they  need  not  give  reasons  for  their 
awards;  witnesses  need  not  be  sworn;  the  record  of  proceedings  need  not  be 
complete;  and  judicial  review,  it  has  been  held,  is  extremely  limited. 
379  U.S.  663,  664  (1965). 

122.  Broderick,  supra  note  31,  at  218 

123.  This  cutoff  figure  was  onginally  575,000,  but  was  later  raised  to  S  100,000    Id.  ai  220. 
see  E.D.Pa.  R.  Civ.  P.  8. 3. A 

124.  Brodenck,  supra  note  31.  at  220. 
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the  arbitration  award  to  then  demand  a  trial  de  novo.  The  court  has  con- 
sciously constructed  a  tangible  and  effective  disincentive  aimed  at  the  dissat- 
isfied party.  But  it  will  more  certainly  discourage  the  poorer  parties  —  those 
with  limited  resources. '^^  By  the  time  the  arbitration  award  is  entered,  the 
parties  will  have  already  paid,  or  become  liable  for,  the  expense  and  legal 
fees  incident  to  this  ADR  procedure.  One  who  decides  to  ask  for  a  trial  de 
novo  must  then  pay  his  or  her  lawyer  again  for  preparing  for  and  conducting 
the  real  trial.  And  if  that  party  does  not  get  a  more  favorable  result  at  the 
trial  than  at  the  arbitration  hearing,  he  or  she  will  also  be  liable  for  the 
arbitrators  fees  for  conducting  an  arbitration  hearing  that  he  did  not  want  or 
ask  for.  In  addition,  if  he  holds  back  or  skimps  in  order  to  save  fees  and 
expenses  at  the  arbitration  hearing,  he  or  she  may  be  exposed  to  additional 
sanctions  on  the  ground  that  the  party  did  not  "participate  in  the  arbitration 
process  in  a  meaningful  manner. "'^'^  Thus  a  real  catch-22  situation  occurs 
because  the  rule  requires  you  to  use  what  may  very  well  be  limited  resources 
at  the  arbitration  hearing,  which,  in  turn,  will  discourage  you  from  later 
demanding  a  trial  de  novo.   This  is  sad,  sad  indeed. 

I  have  discussed  these  mandatory  court-armexed  arbitration  programs  in 
such  detail  precisely  because  Judge  Parker  has  not  chosen  to  do  so.  These 
ADR  programs  are  the  heart  of  his  track  system.  It  is  those  programs  that, 
in  his  reformation  model,  are  going  to  provide  whatever  justice  the  parties  to 
civil  cases  are  likely  to  get  in  his  federal  court. '^"^  Can  they  be  counted  on 
the  produce  fair  and  reliable  decisions? 

Judge  Parker's  "Litigation  Track  III  permits  the  submission  of  claims  and 
defenses  to  a  judge  or  jury  without  the  cost  and  delay  associated  with  the 
traditional  jury  tnal."'^^  He  states  that  it  resembles  summary  jury  tnals 
(SJT)  as  developed  by  Judge  Tom  Lambros  of  the  Northern  District  of 
Ohio.'-'  Under  this  procedure,  each  party  may  present  the  substance  of  its 
case  before  a  six-person  jury  selected  from  the  regular  jury  pool.'^°  As  de- 
scribed by  Professor  Leo  Levin: 

Each  side  is  given  one  hour  to  summarize  the  evidence  it  would  be  pre- 
pared to  present  at  tnal.  The  judge  then  instructs  the  jurors  on  the  law, 
and  they  retire  to  deliberate.    While  a  consensus  verdict  is  encouraged, 

125  Indeed,  some  cntics  have  argued  that  ADR  actually  huns  those  who  are  less 
powerful  in  our  society  —  like  women  or  racial  and  ethnic  mmonties  —  by 
leaving  them  unprotected  by  formal  rules  and  procedures  in  situations  where 
informality  permits  the  expression  of  power  and  domination  that  is  unmcdiated 
by  legal  restraints.  In  other  cnticisms.  proceduralists  have  argued  that  vanous 
forms  of  ADR  compromise  our  legal  system  by  pnvatizing  law  making,  shifting 
judicial  roles,  compromising  important  legal  and  political  nghts  and  pnnciples. 
and  failing  to  grant  parties  the  benefits  of  hundreds  of  years  of  procedural  pro- 
tections afforded  by  our  civU  and  cnminal  justice  rules 
Menkel-Meadow,  supra  note  57,  at  1 1  (citations  omitted) 

126.  ED.  Pa.  R.  8(5)(C). 

127.  Parker,  supra  note  1,  at  1911. 

128.  Id   at  1916. 

129  Jd. 

130  See  Thomas  D    L.ambros  &  Thomas  H.  Skunk.  The  Summarv  Jury  Tnal.  29  Cl  t\ 
St   L   Rev   43.  47-48  (1980). 
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if  the  jurors  Tail  to  agree  they  may  instead  report  their  individual  views. 
The  verdict  is  not  binding;  its  purpose  is  to  provide  a  basis  for  settle- 
ment discussions.'^' 

As  of  June  1992,  twelve  courts  were  using  SJTs.'" 

Judge  Parker,  quoting  Judge  Jon  Newman,  expresses  concern  for  the  ju- 
rors —  "the  conscripted  panicipants"  —  in  our  present  system. '^^  But  sum- 
mary jury  trials  use  real,  subpoenaed,  jurors  to  participate,  not  in  a  real  trial, 
but  in  an  advisory  role  as  part  of  a  settlement  effort  for  which  neither  the 
parties  nor  the  prospective  jurors  volunteered. '^^^  And  in  many  such  pro- 
grams, the  jurors,  who  are  there  upon  orders  of  the  court,  and  who  are  away 
from  their  families  and  businesses,  are  not  even  informed  that  the  "verdict" 
they  are  called  upon  to  render  will  not  be  binding. '^^  Talk  about 
conscription!'^^ 

Court-annexed  mandatory  summary  jury  trials  suffer  from  the  same  vices 
and  inadequacies  as  court-annexed  mandatory  arbitration  (as  discussed  in 
detail  above)  and  then  some.  Judicial  quality  due  process  and  the  Rules  of 
Evidence  are  not  mandated;  there  is  no,  or  limited,  cross  examination;  the 
evidence  is  secondary;  and  as  acknowledged  by  all,  summary  jury  trials  are 
not  "trials,"  but  settlement  devices. 
Judge  Feikens  speaks  my  language  when  he  says: 

The  Federal  Judicial  Center  is  sending  judges  and  lawyers  around  the 
country  to  judicial  conferences  to  preach  the  use  of  summary  jury  trials 
as  an  effective  way  of  delivering  justice  in  the  quickest  possible  time  at 
the  lowest  possible  cost  .... 

The  parties  are  required  to  submit  to  a  procedure  to  which  the  rules 
of  evidence  and  civil  procedure  do  not  apply.  In  the  fifteen  minute  pres- 
entation the  lawyers  can  say  anything  about  their  cases.  Procedures 
designed  to  achieve  a  just  result  are  ignored.  No  longer  is  the  judicial 
process  dealing  with  probabilities.  There  is  no  burden  of  proof.  Rele- 
vancy is  not  a  factor.  Neither  is  credibility  —  the  jury  sees  and  hears  no 
witnesses.  How  can  the  jury  in  this  aborted  procedure  factor  into  the 
result  the  values  of  the  community?  It  is  the  use  of  Russian  roulette  to 
achieve  a  disposition  of  a  case.'^" 

Although  Judge  Parker  has  not  dwelt  on  the  details  of  his  four  tracks,  we 
can  see  that  three  of  them  are  nothing  more  or  less  than  the  old  mandatory 
ADRs  with  which  we  are  all  familiar.  The  only  difference  is  he  would  im- 
pose them  earher  and  with  even  less  discovery  than  similar  ADRs  presently 
enjoy,  and  he  would  remove  the  right  of  a  de  novo  trial  and  provide  in  lieu 

131.  Levin  &  Golash.  supra  note  55,  at  38. 

132.  House  Studies  Alternate  Dispute  Resolution,  iupra  note  27,  at  5. 

133.  Parker,  supra  note  1,  at  1908  (quoting  Jon  O.  Newman,  Rethinking  Fairness:  Perspec- 
tions  on  the  Litigation  Process,  94  Yale  L.J.  1643.  1644  (1985)). 

134.  Levin  &  Golash,  supra  note  54,  at  38  39. 

135.  Id. 

136.  See  Hume  v.  M  &  C  Management,  129  F.R.D.  506,  510  (N.D.  Ohio  1990)  (holdmg 
that  fcderaJ  courts  may  not  conscript  citizens  to  serve  as  jurors  in  summary'  jury  trials  because 
It  is  not  authorized  by  law). 

137.  The  Honorable  John  Feikens,  The  CivilJury  —  An  Endangered  Species.  20  U  MiCH. 
J.L.  Ref.  789.  794  (1987). 
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thereof  an  opportunity  to  convince  a  very  skeptical  self-interested  judge  that 
there  is  a  need  to  expend  yet  additional  litigant  and  judicial  resources  on  the 
case."* 

Judge  Parker  argues  that  the  reviewability  of  his  ADR  track  decisions 
might  be  just  enough  due  process  to  save  them. 

Whatever  the  court's  adjudication  at  the  post-decision,  traditional  trial 
entitlement  hearing,  the  ruling  and  the  reasons  underlying  it  must  be 
placed  in  the  record.  The  court's  adjudication  in  this  respect  should  be 
reviewable  according  to  the  clearly  erroneous  standard.    This  same 
standard  of  review  should  apply  to  the  final  decision  rendered  through 
any  non-traditional  track. '^^ 
Ironically,  one  of  the  criticisms  of  the  use  of  juries  in  civil  cases  is  that  their 
general  verdicts  do  not  report  their  factual  findings,  making  appellate  review 
problematical.''**^   Nevertheless,  the  coun's  instructions  as  to  the  law,  cou- 
pled with  the  jury's  verdict,  when  reviewed  in  the  light  of  a  complete  tran- 
script and  record  of  all  of  the  testimony  and  evidence,  will  reveal  the  critical 
factual  findings.   Now  compare  the  jury  verdict  with  the  decisions  made  in 
Judge  Parker's  first  three  tracks.  Those  decisions  are  in  the  form  of  a  simple 
award  or  a  denial  thereof.   We  are  not  sure  if  there  will  be  an  electronic  or 
stenographic  record  of  the  ADR  proceeding.    Even  if  there  is,  that  record 
will  not  permit  an  honest  application  of  the  clearly  erroneous  doctrine  be- 
cause the  decision  cannot  be  checked  against  the  real  evidence. 

Furthermore,  what  is  to  guide  the  appellate  court's  application  of  the 
abuse  of  discretion  standard  when  reviewing  the  lower  court's  tract  assign- 
ment and  exemption  decisions?  Remember  the  onginal  tracking  decisions 
are  to  be  based  upon  "apparent  case  complexity[,]  ...  the  need  for  informa- 
tion exchange  (disclosure)  and/or  discovery,  ...  the  relative  financial  re- 
sources of  the  parties[,]  .  .  .  public  policy  extemalties[,]  and  .  whether  the 
case  involves  novel  questions  of  law  or  fact."'"'  If  a  party  demands  an  "ex- 
emption" heanng,  "the  court  would  conduct  the  hearing  and  listen  to  the 
arguments  for  and  against  the  expenditure  of  additional  litigant  and  coun 
resources  on  the  case."'"^  For  instance.  Judge  Parker,  states,  "Moreover, 
the  coun  might  find  that  the  demanding  party  is  attempting  to  'bully'  the 
other  with  her  superior  financial  and  legal  resources"  and  therefore  "had  not 
demonstrated  her  entitlement  to  the  traditional  trial. "'"^ 

I  ask,  how  could  that  tracking  decision  be  reviewed  by  an  appellate  coun 
under  either  the  clearly  erroneous  rule  or  the  abuse  of  discretion  doctnne'^ 
What  kind  of  record  would  exist?  We  can  see  that  one  party  is  claiming  that 
the  other  is  simply  bullying  because  of  that  pany's  supenor  financial  and 


138.    Parker,  supra  note  1,  at  1914-15. 
159     Id.  at  1919. 

140  See  Kevin  C.  Kennedy,  We  Seed  a  Fresh  Start:  Repeal  the  Seventh  Amendment.  1991 
Det.  C.  L.  Rev.  1289,  1291  (citing  Edward  Devitt,  Federal  Civil  Jury  Trials  Should  Be  Abol- 
ished, 60  A.B..A.   J.  570  (1974)). 

141  Parker,  supra  note  1,  at  1914 
142.    Id.  at  1919 

143      Id. 
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legal  resources.  Would  the  record  reflect  anything  other  than  the  argument? 
Would  the  parties  have  to  develop  the  evidence  on  the  disparity  of  financial 
and  legal  resources?  What  if  the  party  with  superior  resources  contended 
that  the  other  party  was  asking  for  a  trial  in  order  to  extort  money  from  it? 
Would  there  be  a  full  evidentiary  hearing  on  that  issue  which  could  be  re- 
viewed?'** In  sum,  reviewability  in  the  context  of  Judge  Parker's  ADR 
tracks  is  meaningless.  Since  the  underlying  proceedings  are  fundamentally 
flawed,  no  review  by  an  appellate  court  can  save  them. 

Judge  Parker  tries  to  reassure  our  federal  appellate  judges  that  there 
should  be  few  appeals  under  his  system  and  that  "the  reformation  model's 
procedural  regime  should  not  generate  a  new  onslaught  of  appellate  is- 
sues."'*^ I  disagree.  The  presently  existing  experimental  mandatory  court- 
annexed  programs  are  already  generating  a  plethora  of  conflicting  appellate 
decisions.'**  Just  imagine  the  issues  his  system  would  raise! 

IX.     THE  TRADITIONAL  FEDERAL  DISTRICT  COURT 

The  number  of  federal  district  courts  which  have  installed  mandatory 
ADRs  is  still  small.  So,  now,  for  the  dual  purposes  of  contrast  and  compari- 
son let  us  examine  how  many  "traditional"  federal  courts  still  operate  in  the 
United  States  in  1993.  Most  federal  trial  judges  recognize  that  they  should 
be  devoting  their  time  and  eflforts  to  the  task  of  bringing  the  cases  on  their 
dockets  to  a  condition  of  trial  readiness  as  quickly  as  is  reasonable  and  then 
to  the  task  of  promptly  tr>'ing  those  cases  that  are  not  settled  or  disposed  of 
upon  motions  to  dismiss  or  for  summary  judgment.  Most  judges  do  not 
badger  or  cajole  the  parties  or  their  attorneys  into  settlement,  but  most  do 
encourage  the  parties  to  discuss  settlement  and  try  to  remove  impediments 
to  settlement  by,  for  example,  the  early  resolution  of  questions  of  law. 

The  Eastern  District  of  Arkansas,  my  district,  does  not  initiate  or  order 

144.  I  have  asked  what  judges  do  if  they  do  not  117  cases.  If  Judge  Parker's  reformation 
model  is  installed,  the  answer  is  clear.  They  will  be  busy,  busy,  busy  with  track  assignment 
conferences,  e:;empiion  conferences,  and  other  satellite  hearings.  I  suggest  they  could  better 
spend  their  time  by  dealing  with  the  "real  thing"  —  bnnging  cases  to  trial  readiness  and  then 
tr\ing  them.  Remember,  there  will  not  be  many  to  tr\-  (maybe  5%)  because  good  attorneys 
and  their  clients  are  going  to  settle  most  of  the  cases  that  should  be  settled,  withour  any  coer- 
cion or  involvement  from  the  court. 

145.  Parker,  iwprc  note  1,  at  1920. 

146.  Professor  Menkel-Meadow  observes: 

Skillful  lawyers  are  raising  legitimate  claims  regarding  the  constitutionality  of 

some  of  the  aspects  of  ADR  —  such  as  infringements  of  the  nght  to  a  jury  trial, 

separation  of  powers,  due  process,  and  equal  protection.    Other  claims  which 

may  not  be  as  legitimate  —  such  as  refusing  to  participate  in  arbitration  by 

claiming  that  it  is  coerced  discovery  —  demonstrate  that  ADR  has  become  just 

another  battleground   for  adversarial   fighting   rather  than   multi-dimensional 

problem-solving. 

Menkel-Meadow,  supra  note  57,  at  17.    For  some  of  the  more  interesting  cases,  see  Strandel  v 

Jackson,  838  F.2d  884  (7th  Cir.  1988);  McKay  v.  Ashland  Oil,  Inc.,  120  F.R.D.  43  (E.D.  Ky. 

1988).  Arabian  Am.  Oil  Co.  v.  Scarfone.  119  F.R.D.  448  (M.D.  Fla.  1988);  Federal  Reserve 

Bank  v.  Carey-Canada,  Inc.,  123  F.R.D.  603  (D.  Minn.  1988),  G.  Heileman  Brewing  Co.  v 

Joseph  Oat  Corp.,  871  F.2d  648  (7th  Cir.  1989)  (6-5  en  banc);  Hume  v.  M  &  C  Management. 

129  F.R.D.  506,  510  (N.D.  Ohio  1990);  Cincinnati  Gas  i:  Elec.  v.  G.E.  Co..  854  F.2d  900  (6th 

Dir.  1988).  cert,  denied  489  U.S.  1033  (1989) 
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settlement  conferences.  But  my  scheduling  order  provides,  inter  alia,  that 
"[t]he  Court  will  expect  the  attorneys  to  explore  every  possibility  of  settle- 
ment well  in  advance  of  the  tnal  date  and  to  notify  the  Court  .  .  .  promptly  if 
cases  are  settled.""*''  Furthermore,  the  Eastern  Distnct  of  Arkansas  has  just 
published  a  pamphlet  entitled  Your  Day  In  Court:  The  Federal  Court  Expe- 
rience, which  each  litigant  and  each  attorney  in  every  civil  case  must  read."'^- 
That  booklet  encourages  settlement  and  explains  the  many  options  available 
including  the  voluntary  use  of  ADR  programs: 

If  your  case  meets  the  jurisdictional  requirements,  states  a  legally 
valid  claim,  and  has  genuine  issues  of  matenal  fact,  then  you  are  consti- 
tutionally guaranteed  the  nght  to  a  civil  tnal,  and  you  will  not  be  forced 
to  give  up  that  nght.  However,  it  may  be  in  your  best  interest  to  settle 
your  lawsuit  voluntanly,  without  going  to  trial.  This  might  be  cheaper 
and  easier  for  everyone.  Give  close  attention  to  your  lawyer's  recom- 
mendations in  this  matter.  Ultimately,  though,  it  is  you  who  must  de- 
cide whether  or  not  to  settle,  and  you  need  not  apologize  if  you  do  insist 
on  "your  day  in  coun."  That  is  your  right. 

Your  attorney  and  the  opposing  party's  attorney  may  be  able  to  work 
out  terms  for  a  settlement  that  are  agreeable  to  both  sides.  This  type  of 
informal  negotiated  settlement  is  the  most  common  and  familiar  way 
your  suit  can  be  resolved  without  trial.  However,  if  it  looks  as  though 
that  route  might  be  unsatisfactory,  you  can  use  a  more  formal  Alterna- 
tive Dispute  Resolution  (ADR)  technique  or  program  to  help  you  set- 
tle. Some  means  of  ADR  settlement  are  binding  —  that  is,  they  result 
in  a  decision  both  sides  must  accept.  Some  are  non-binding  —  they 
result  in  findings  more  like  advice,  and  either  party  may  take  it  or  leave 
It.  All  involve  a  neutral  third  party  who  evaluates  the  case  and  helps 
guide  it  to  resolution.  However,  the  different  ADR  methods  vary  in  the 
amount  of  control  that  the  neutral  third  party  has.  ADR  techniques 
are  variable  and  flexible,  letting  the  parties  and  their  attorneys  design  an 
effective,  efficient,  and  pnvate  resolution  of  their  dispute.  But  usually 
they  are  not  cost-free.  Indeed,  some  may  be  very  expensive.  Discuss 
these  pros  and  cons  with  your  attorney. 

For  more  detail  on  ADR,  please  see  the  Additional  Information  sec- 
tion at  the  end  of  this  booklet.    Note  that  this  coun  has  consciously 
rejected  mandatory  ADR  because  it  believes  it  is  important  to  uphold 
your  nght  to  have  your  case  tned  to  a  jury  or  a  judge.    Nevertheless. 
ADR  remains  a  voluntary  option  which,  if  chosen,  might  save  time, 
money,  and  anxiety.'*^ 
The  booklet  also  provides  information  concerning  mediation,  early  neutral 
evaluation,  summary  jury  tnals,  mini-tnals,  and  arbitration  in  the  "Addi- 
tional Information"  section  of  the  pamphlet. '^° 

Once  a  case  is  filed  in  the  Eastern  Distnct  of  Arkansas  it  is  no  longer 
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considered  solely  the  property  of  the  litigants.  The  court  has  an  obligation 
to  take  control  of  each  case  early  and  to  follow  that  case  through  to  trial. 
Still,  the  most  important,  indispensable,  element  is  setting  the  trial.  The  cer- 
tainty of  a  real  trial  on  a  fixed  date  is  the  engine  that  makes  the  system  work 
both  well  and  efficiently. 

Simply  put,  I  beheve  I  was  appointed  to  serve  as  a  trial  judge  in  a  trial 
court.  I  find  great  satisfaction  in  that  role.  I  do  not  understand  those  trial 
judges  who  appear  to  believe  that  every  trial  represents  a  failure  of  the  sys- 
tem. I  believe  and  accept  that  some  cases  should  be  tried.  Principle  should 
be  vindicated,  truth  ascertained  and  determined,  rights  established  and  de- 
clared, extortion  resisted,  and  justice  —  pure  justice  —  done,  at  least 
occasionally. 

In  taking  on  this  fight,  I  believe  I  am  speaking  for  the  citizens  and  inhabit- 
ants of  this  land.  I  have  reluctantly  come  to  the  conclusion  that  we  law 
professionals  —  and  panicularly  a  few  of  us  federal  judges  —  have,  albeit 
with  the  best  of  motives  and  intentions,  done  more  to  erode,  than  to  protect, 
the  rights  of  the  people  of  this  nation.  And  I  suspect  that,  perhaps  subcon- 
sciously, we  have  let  our  own  self-interest  in  pressuring  panics  into  settle- 
ments afi"ect  our  judgment  about  the  merits  of  these  involuntary  court- 
annexed  ADR  programs.  I  personally  know  and  greatly  admire  many  of  my 
fellow  judges  who  so  ardently  and  sincerely  support  the  opposite  side  of  this 
debate.  But  the  issues  are  too  important  to  permit  me  to  keep  my  peace.  As 
I  said  in  connection  with  the  Sentencing  Guidelines,  it  is  unfortunate,  but 
true,  that  we  are  more  hkely  to  lose  the  benefits  of  our  constitutional  form  of 
government  through  the  acts  of  our  friends  than  from  the  acts  of  our  ene- 
mies. This  is  because  of  the  acts  of  well-intentioned,  well-motivated  people 
who,  through  their  myopic  support  of  some  lesser  goal,  unwittingly  undercut 
the  larger,  broader  principles  of  our  national  life. 

There  is  a  place  for  alternate  dispute  resolution  programs  in  our  society, 
but  they  should  not  be  mandatory  and  they  should  not  be  in,  or  annexed  to, 
our  federal  district  courts.  They  should  truly  be  alternatives  to,  and  not  a 
part  of,  the  litigation  process.  The  ADR  movement  is  apparently  thriving 
and  that  is  good.  Voluntary  out-of-court  ADR  programs  are  not  only  con- 
sistent with,  but,  indeed,  complement,  our  existing  due  process,  evidentiary- 
based  federal  trial  system.  We  simply  urge  the  ADR  folks  to  do  their  thing 
on  their  own  turf. 

I  have  emphasized  the  vast  difference  in  value:>  and  visions  between  the 
opponents  and  proponents  of  these  mandatory  court-annexed  ADR  pro- 
grams reflecting  our  differing  views  concerning  litigation  and  the  proper  role 
of  our  federal  district  courts.  Justice  Black,  discussing  a  similar  conflict  in 
philosophy  with  his  brother  judges,  stated: 

There  is  also,  apparently  a  vast  diff'erence  between  their  philosophy  and 
mine  concerning  litigation  and  the  role  of  courts  in  our  country.  At 
least  since  Magna  Carta  people  have  desired  to  have  a  system  of  courts 
with  set  rules  of  procedure  of  their  own  and  with  certain  institutional 
assurances  of  fair  and  unbiased  resolution  of  controversies.  It  was  in 
Magna  Carta,  the  English  Bill  of  Rights,  and  other  such  charters  of 
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liberty,  that  there  originally  was  expressed  in  the  English-speaking 
world  a  deep  desire  of  people  to  be  able  to  settle  differences  according  to 
standard,  well-known  procedures  in  courts  presided  over  by  independ- 
ent judges  with  jurors  taken  from  the  public.  Because  of  these  deep- 
seated  desires,  the  right  to  sue  and  be  sued  in  courts  according  to  the 
"law  of  the  land,"  known  later  as  "due  process  of  law,"  became  recog- 
nized. That  right  was  written  into  the  Bill  of  Rights  of  our  Constitution 
and  in  the  constitutions  of  the  States.'^' 

X.     THE  POPULARITY  ARGUMENT:   WE  LOVE  TO  BE 
COERCED!   REALLY? 

In  support  of  their  "popularity  rationale"  for  mandatory  court-annexed 
ADRs,  Judges  Parker,  Peckham  and  Schwarzer  rely  on  Ms.  Barbara 
Meierhoefer's  work,  Court-Annexed  Arbitration  in  Ten  District  Courts  pub- 
lished in  1990.'^^  The  principal  data  for  her  evaluation  were  the  survey  re- 
sponses of  some  3,501  lawyers,  723  parties,  and  62  judges. '^^  Her  primar>' 
objective  was  to  determine  whether  litigants  viewed  arbitration  as  a  form  of 
second  class  justice.'^"*  She  acknowledged  that  much  of  her  information  was 
"attitudinal"  because  it  was  what  respondents  believed  to  have  been  accom- 
plished.'^^ Her  study  did  not  address  how  much  time  the  programs  saved 
litigants  and  the  courts."*"  Indeed,  cost  and  time  savings  were  not  reported 
by  the  majonty  of  attorneys  in  cases  where  trial  de  novo  was  demanded.'^' 
Ms.  Meierhoefer's  case  samples  generally  covered  an  eighteen  month  time 
frame  within  the  1985-1986  penod.'^* 

Ms.  Meierhoefer  reports  that  "the  large  majonty  of  judges  in  the  pilot 
courts  support  their  own  program,"  but  they  shared  "no  widely  held  view 
about  what  characteristics  constitute  a  good  program."'^'  She  also  reports 
that  the  strength  of  the  judges'  positive  attitudes  varied  significantly  with  the 
strength  of  their  conviction  that  the  program  "reduces  their  caseload  bur- 
den."'^  Thus,  since  ninety-seven  percent  of  those  sixty-two  judges  agreed 
that  their  burden  was  reduced  by  the  program,  they  tended  to  think  those 
programs  were  just  wonderful.'^'    How  revealing! 

Why  would  those  judges  not  like  their  own  programs?  After  all,  they 
voted  to  install  them  in  their  courts,  so  they  have  a  vested  interest  in  them, 
which  they  emphatically  make  known  to  the  attorneys  who  practice  before 
them.  That  these  judges  do  not  agree  on  what  constitutes  a  good  program  is 
also  understandable  because  their  primary  interest  is  not  in  the  ments  of  the 
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programs,  but  in  the  ejfecl  of  those  programs  in  inducmg  settlements  and 
clearing  their  civil  dockets.  The  judges  like  them  precisely  because  they  co- 
erce settlements.  I  would  wager  that  very  few,  if  any,  of  the  judges  polled 
had  ever  witnessed  one  of  their  own  court-annexed  arbitrations.  So  when 
the  ADR  advocates  say  the  judges  "Uke"  those  programs,  remember  thai 
those  same  judges  are  mandatary  AX)R  advocates  themselves;  that  they  have 
made  a  commitment  to  such  programs  and,  therefore,  have  their  reputations 
on  the  line;  that  they  have  a  personal  interest  in  pressuring  settlements;  and 
that  they  insist  that  the  lawyers  in  their  districts  understand  that  the  judges 
are  strongly  behind  these  programs  and  expect  the  bar  to  accept  them  and 
fall  in  line. 

Which  brings  us  to  the  lawyers.  How  many  lawyers  are  willing  to  stand 
up  to,  and  vocally  oppose,  the  judges  of  their  federal  district  courts?  Some, 
but,  alas,  not  many.  Furthermore,  what  self-interests  do  these  programs 
serve  for  lawyers?  It  is  my  belief  that  these  mandatory  ADR  programs  bnng 
lawyers  into  these  courts  who  would  not  otherwise  feel  competent  to  venture 
into  such  arenas.  Experienced  judges  know  that  the  challenge  of  trying  real 
cases  before  judges  and  juries  acts  as  a  natural  selection  process.  Those  who 
find  they  can  handle  it,  and  are  good  at  it,  generally  develop  into  able  and 
effective  trial  lawyers.  The  others  will  drop  out  and  pursue  less  stressful 
legal  careers.  Good  trial  lawyers  are  a  breed  apart.  We  federal  judges  know 
that  a  small  percentage  of  those  attorneys  enrolled  in  our  courts  will  be  in- 
volved in  a  majority  of  the  civil  cases  coming  before  us.  I  estimate  that  fewer 
than  250  lawyers  will  appear  m  75%  of  the  civil  cases  in  my  court.  Most  of 
the  rest  avoid  real  trial  work. 

But  if  these  mandatory  ADRs  are  served  up  as  an  alternative  to  real  trials, 
lawyers  with  limited  trial  skills  will  start  appearing  more  and  more  fre- 
quently because  such  programs  are  not  very  demanding  and  certainly  do  not 
require  the  marvelous  truth-revealing  talents  of  real  trial  lawyers.  An  attor- 
ney can  process  one  of  these  ADRs  with  much  less  time  and  effort  and  can 
therefore  handle  a  much  greater  volume  of  cases  if  real  tnals  can  be 
avoided. '^^  Just  let  the  arbitrators  decide,  recommend  that  your  client  ac- 
cept their  award,  and  move  on  to  the  next  arbitration  proceeding.  The  pay- 
off is  probably  there,  especially  for  the  poor  or  mediocre  trial  lawyer.  After 
all,  one  can,  by  using  such  procedures,  turn  over  a  much  greater  volume  oi 
cases  with  much  less  work  per  case. 

Finally,  we  are  told  that  the  parties  —  the  litigants  —  like  these 
mandatory  ADR  programs. '^^  Really?  If  so,  why  do  they  not  voluntanly 
enter  those  programs?  Note  that  Ms.  Meierhoefer  relied  upon  survey  re- 
sponses from  723  parties.'^  She  was  able  to  contact  only  46%  of  her  target 
sample  and  from  this  group  got  a  59%  response  rate.'^'   The  cases  of  46% 

162.  Sadly,  I  believe  courts  having  these  ADR  programs  will  attract  cases  with  little  or  no 
ment,  that  is,  cases  that  would  otherwise  not  be  filed,  on  the  theory  that  in  the  ADR  process 
some  value  will  be  assigned  to  the  case  if  for  no  other  reason  than  to  get  nd  of  it. 
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of  her  party  respondents  closed  before  the  arbitration  heanng.'*^  Only  one 
third  of  her  party  respondents  were  individuals:  the  rest  were  corporations  or 
those  sued  in  their  business  or  public  capacities!'^''  About  one  third  of  the 
parties  "had  no  personal  participation  in  any  event  concerning  the  case  on 
which  they  reported, "'^^  while  the  number  who  reported  involvement  in 
court  trials  was  only  3%.'^'  Therefore,  I  question  how  much  confidence  can 
we  place  in  Judge  Parker's  reliance  upon  this  study,  when  he  states: 

As  we  have  said,  this  track  most  resembles  what  is  known  now  as 
court-annexed  arbitration.  It  is  likely  that  the  htigants  will  be  quite 
satisfied  with  the  process  they  receive  pursuant  to  this  non-traditional 
litigation  track.  As  the  Federal  Judicial  center  reported  to  Congress  (in 
fulfillment  of  the  former's  obligation  to  evaluate  the  performance  of  the 
mandatory,  court-annexed,  non-binding  arbitration  programs  statuto- 
rily created  by  Congress  in  1988):  "Eighty  percent  of  all  parties  in  cases 
mandatorily  referred  to  arbitration  agreed  that  the  procedures  used  to 
handle  their  cases  were  fair.  .  .  ."'"'^ 

Let  us  be  fair.  A  party's  reaction  to,  and  perception  of,  these  ADR  pro- 
grams will  ordinarily  be  controlled  by  his  or  her  attorney's  opinions.  After 
all,  few  parties  have  any  independent  basis  in  training  or  experience  to  judge 
these  procedures  or  to  compare  them  with  real  trials.  If  an  attorney  tells  a 
client  that  ADR  is  just  like  a  trial  but  quicker  and  less  expensive,  that  client 
will  probably  accept  that  opinion  if  he  or  she  has  had  no  prior  expenence 
with  real  trials.  If  you  do  not  know  the  difference  between  a  diamond  and  a 
zircon,  and  someone  who  is  supposed  to  know  tells  you  they  are  the  same, 
you  will  probably  accept  that  opinion  as  true.  The  lay-client  relies  on  the 
attorney's  advice. 

So  when  one  seeks  the  opinions  of  parties,  judges,  and  attorneys  who  use 
these  mandatory  court-annexed  procedures,  one  must  cntically  evaluate  the 
answers  received  in  the  light  of  the  knowledge  and  motivations  of  the  re- 
spondents. Additionally,  so  much  depends  on  what  questions  are  asked  and 
how  they  are  framed.  Although  I  am  sure  Ms.  Meierhoefer  attempted  to  be 
very  careful  and  objective  in  conducting  her  study,  I  do  not  have  that  same 
confidence  in  the  Federal  Judicial  Center. 

Is  it  fair  to  impugn  the  objectivity  of  the  Federal  Judicial  Center  on  this 
issue?  Is  it  appropnate  in  assessing  the  value  and  persuasiveness  of  its  publi- 
cations to  note  the  bias  and  pre-conceived  positions  of  those  who  run  that 
show,  particularly  if  they  profess  to  scientific  objectivity?  Surely  judges  and 
trial  lawyers  —  at  least  those  who  can  recall  trying  cases  in  court  —  will  say, 
"of  course." 

Late  last  Fall,  the  Federal  Judicial  Center  sent  a  "Planning  For  the  Fu- 
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ture"  questionnaire  to  all  United  States  District  Judges.'""  The  section  on 
"Methods  of  Civil  Dispute  Resolution"  asks  the  respondent  to  indicate  on  a 
range  of  one  to  five  the  extent  of  agreement  or  disagreement  with  seven  dif- 
ferent statements  or  propositions.''^^  The  terms  "voluntary,"  "involuntary," 
"mandatory,"  or  "at  the  request  of  or  with  the  consent  of  the  parties"  are 
nowhere  to  be  found  in  the  questionnaire.  Let  me  quote  a  few  of  the 
statements: 

11.1     The  role  of  the  federal  courts  in  civil  cases  should  be  to  resolve 

disputes  through  traditional  litigation  only. 

11.3  ADR  procedures  should  be  used  by  federal  courts  in  civil  cases 
because  in  some  cases  they  produce  fairer  outcomes  than  traditional 
litigation. 

11.4  ADR  should  be  used  by  federal  courts  only  to  prevent  lengthy 
delays  in  terminating  cases. '"'^ 

In  the  first  statement,  what  is  meant  by  "traditional  litigation?"  If  litigation 
means  "trials"  then,  of  course,  no  one  would  support  the  idea  that  cases 
should  only  be  resolved  through  trials  when  everyone  knows  that  approxi- 
mately ninety-five  percent  of  all  cases  will  be  resolved  without  trials  even  in 
the  absence  of  ADR  programs.  And  we  know  that  most  federal  courts  en- 
courage settlement  and  remove  roadblocks  to  settlement  by  promptly  ruling 
on  pending  motions  and  resolving  questions  of  law.  The  second  and  third 
statements  in  the  questionnaire  speak  of  the  use  of  ADRs  without  specifying 
whether  the  reference  is  to  voluntary  or  involuntary  ADRs.  Thus,  the  key 
issue  of  coerciveness  is  avoided.  Despite  those  problems,  I  fuUy  expect  the 
"returns"  from  the  Center's  questionnaire  will  soon  be  used  to  further  fuel 
the  push  to  establish  mandatory  ADRs  in  our  United  States  District  Couns. 
I  am  aware  of  another  way  judges  can  increase  the  "p>opularity"  of  ADRs 
among  lawyers  and  litigants.  With  a  little  indirection  let  me  explain.  The 
Rand  Corporation  study  noted  the  "significant  reduction"  in  the  number  of 
trials,  propxjrtioned  to  the  number  of  cases  filed,  but  reached  no  conclusions 
about  the  reason  for  the  trend.'"''*  Judge  Schwarzer  opined  that  it  might  be 
because  of  the  burgeoning  criminal  case  load,  saying  "Civil  cases  may  be 
getting  squeezed  out."'"''  He  went  on  to  state  that  "[t]rials  are  very  expen- 
sive and  burdensome  ....  If  the  parties  can  find  a  way  of  disposing  of  their 
dispute  without  a  trial,  that's  good.  If  the  dispute  cannot  be  disposed  of 
after  all  reasonable  efforts  and  the  parties  cannot  get  to  trial,  that's  bad."'"'* 
How  revealing?  It  is  true  that  each  of  us  federal  judges  can  drive  litigants 
and  their  attorneys  to  seek  some,  almost  any,  alternative  to  the  "traditional 
litigation  track."  "We  can  do  this  by  simply  not  doing  our  job  properly  —  by 
letting  our  civil  dockets  collapse,  by  permitting  unconscionable  delays,  or  in 
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sum,  by  not  moving  and  trying  cases  in  a  prompt  and  orderly  fashion  so  that 
the  parties  can  get  to  trial  within  a  reasonable  time.  I  submit,  however,  that 
if  we  federal  judges  do  our  jobs,  move  and  try  our  cases,  and  keep  our  civil 
dockets  current,  Utigants  and  their  attorneys  will  rarely,  voluntarily  seek  any 
of  ihose  alternatives.  Frankly,  this  is  no  time  for  modesty.  People  will 
choose  the  diamond  over  the  zircon  if  they  know  the  difference.  When  all  is 
said  and  done,  these  mandatory  ADR  advocates  have  nothing  to  offer  that 
can  compcj-e  with  the  effectiveness  of,  or  mdeed  the  majesty  of,  a  properly 
conducted  trial  before  a  real  judge  or  a  real  jury  in  accordance  with  our 
traditional  evidentiary  and  due  process  standards  //  the  objective  is  to  find 
and  establish  the  true  facts,  —  the  truth;  to  properly  apply  the  controlling 
law;  to  vindicate  nghts  and  principle;  and  to  do  justice. 

Parties  who  choose  to  bring  their  cases  to  federal  court  have  opted  for  a 
judicial  resolution  of  their  controversy.  They  could  have  chosen  to  utilize 
some  voluntary  ADR  program.  This  may  help  expl.ain  why  once  in  court. 
parties  almost  never  voluntanly  enter  a  court-annexed  program.  They  filed 
their  claim  in  court  to  get  their  day  in  court.  That  is  what  they  want.  And 
there  is  a  further  explanation  that  seems  to  elude  ADR  advocates.  In  many 
cases  one  side  is  in  the  light  under  the  law  and  true  facts,  and  the  other  is 
not.  Where  the  facts  are  not  clear,  the  law  is  not  clear,  or  the  equities  are 
less  one  sided,  cases  are  much  more  hkely  to  settle,  and  usually  do  —  with- 
out the  aid  of  mandatory  ADRs.  Therefore. /orcmg  cases  into  this  coercive 
regime  may  jeopardize  justice,  sacrifice  principle,  and  reward  extorters.  No, 
it  IS  not  enough  that  cases  be  resolved;  they  should  be  resolved  justly.  And 
the  unencumbered  nght  to  a  trial  before  a  judge  or  a  jury  is  the  engine  that 
makes  our  civil  justice  system  work  better  to  achieve  this  end  than  any  other 
yet  devised. 

Here  it  is  necessary  to  say  something  in  suppon  of  that  vanishing  breed: 
the  well-trained,  ethical,  expenenced  tnal  lawyer.  The  whole  mandatory 
ADR  phenomenon  appears  to  be  predicated  upon  the  assumed  incompe- 
tence or  venality,  or  both,  of  our  tnal  lawyers  This  has  not  been  my  expen- 
ence.  Although  I  have  come  across  incompetent  and  venal  lawyers  in  my 
courtroom,  they  constitute  a  small  minority  And  I  personally  do  not  class- 
ify them  as  real  tnal  lawyers.  We  should  thank  God  for  our  honorable  and 
effective  tnal  lawyers,  without  whose  talents  the  nght  to  a  real  tnal  before  a 
judge  or  a  jury  would  be  meaningless.  But  I  fear  that  if  these  mandators 
court-annexed  ADR  programs  take  hold,  we  will  have  little  need  for  tnal 
lawyers,  or  even  just  plain  lawyers.  The  truth  is  that  if  this  coercive,  pater- 
nalistic assault  is  ultimately  defeated,  I  suspect  it  will  be  because  of  a  "few 
good  lawyers"  —  the  kind  that  played  such  an  important  role  in  the  drafting 
of  our  Constitution. 

XI.     DIFFERENT  JUDGES:   DIFFERENT  PLEAS  TO  CONGRESS 

Judge  Parker  sees  the  Civil  Justice  Reform  Act  of  1990  (the  Biden  bill)  as 
just  "a  necessary  first  step  in  the  nght  direction,"  although  "it  does  not  go 
far  enough  to  achieve  true  reform  of  our  currently  madequate  system  of  civil 
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dispute  resolution."'^'  He  sees  the  need  for  "fundamental  change."'"'*  He 
believes  that  the  bar's  "vested  economic  interest  in  the  status  quo  .  .  .  has 
effectively  silenced  the  group  that  should  have  been  the  most  vocal  protector 
of  the  interest  of  litigants."''^'  He  compliments  the  Congress  as  being  the 
leader  in  making  our  system  "responsive  to  the  needs  of  the  people  who  use 
and  support  it:  the  taxpayers. "'*°  He  lavishes  praise  on  Senator  Biden,'^' 
who: 

with  single-minded  determination,  secured  passage  of  this  controversial 
legislation.  Senator  Biden,  adopting  the  attitude  of  Farragut  at  Mobile 
Bay,  proceeded  full  speed  ahead  in  spite  of  the  concern  of  the  judiciary 
that  the  bill  potentially  encroached  upon  traditional  notions  of  separa- 
tion of  powers.  The  vision  afforded  by  hindsight  reveals  the  wisdom  of 
Senator  Biden's  actions.'*- 

Judge  Parker  wants  civil  dispute  resolution  to  be  even  more  "court- 
driven,"  than  it  is  today. '*^  While  Judge  Parker  admires  the  Civil  Justice 
Reform  Act  of  1990,  he  states,  "it  does  not  go  far  enough  to  achieve  true 
reform." I*"*  He  laments  that  cases  filed  subject  to  CJRA  plans  "are  still 
bound  by  traditional  case  management  techniques  and  the  traditional  trial 
model." '*5   Then  he  states: 

It  is  highly  questionable  that  merely  facilitating  deliberate  adjudication 
of  civil  cases  on  the  merits  in  the  traditional  manner  —  even  with  moni- 
toring, the  limiting  of  discovery,  and  improved  litigation  management 
—  will  actually  "ensure  just,  speedy,  and  inexpensive  resolution  of  civil 
disputes,"  which  is  the  aim  of  the  Act.   More  is  needed.'*^ 

What  is  this  "more"  that  he  seeks?  In  essence  he  wants  the  Congress  to 
adopt  his  reformation  model  and  impose  it  on  all  of  the  district  courts  of  this 
nation:  "We  must  break  the  economic  stranglehold  the  traditional  model 
has  on  civil  litigation  and  provide  an  array  of  court-annexed  methods  to 
resolve  civil  disputes  —  an  array  of  public,  cost  and  time  effective  methods 
carrymg  at  least  a  presumption  of  finality."'*''  Judge  Parker  believes  that 
the  price  our  present  system  extracts  from  society  "compels  Congress  to  at 
least  reform  the  civil  litigation  model."'**    So  we  see  what  Judge  Parker 

177.  Parker,  supra  note  1.  at  1931. 

178.  Id.  at  1930. 

179.  Id. 

180.  Id. 

181.  I  frankly  acknowledge  that  I,  along  with  most  federal  judges,  opposed  the  mandators 
micro-management  provisions  of  the  onginal  version  of  the  Biden  Bill.  Assuming  Congress 
has  such  authority,  it  was  still  bad  f>olicy.  But  1  also  acknowledge  that  the  revised  act  has 
caused  some  worthwhile  studies  of  our  district  courts.  I  want  Congress  to  realize  that  each 
case  is  different.  Some  require  a  great  deal  of  hands-on  management,  others  do  not.  Differen- 
tial case  management  requires  the  exercise  of  judicial  discretion.  I  ask  Congress  to  trust  the 
judges  to  handle  each  case  according  to  its  needs. 

182.  Parker,  supra  note  1,  at  1930. 

183.  Id.  at  1931. 

184.  Id. 

185.  Id. 

186.  Id.  at  1931-32  (citation  omitted). 

187.  Id.  at  1932-33. 

188.  Id.  at  1933. 


61 

1972  SMU  LAW  REVIEW  [Vol.46 

wants  of  this  Congress.   What  would  /  ask  of  Congress? 

While  I  believe  that  much  study  and  thought  must  be  devoted  to  the  fu- 
ture of  our  federal  district  courts,  still  there  are  certain  actions  that  the  Con- 
gress could  take  now  to  clear  the  air.  It  could  declare  that  it  is  not  going  to 
sanction  the  annexation  of  compulsory  ADR  programs  to  our  federal  dis- 
trict courts  where  involuntary  participation  therein  is  made  a  condition  pre- 
cedent to  a  party's  traditional  right  to  a  trial  before  a  judge  or  a  jury.  It 
could  reaffirm  its  intention  to  preserve  for  the  inhabitants  of  this  land  a 
meaningful  right  to  jury  trials  in  civil  cases  as  well  as  a  meanmgful  nght  to  a 
trial  before  a  judge  in  civil  cases  where  a  jury  is  waived  or  not  required.  It 
could  publicly  recognize  the  importance  of  the  many  truth-enhancmg  rules 
and  procedures  that  must  be  apphed  and  followed  in  both  prepanng  for  and 
conducting  trials  in  our  federal  courts.  It  could  reaffirm  its  own  faith  in  the 
concepts  of  due  process,  separation  of  powers,  and  equal  protection  inherent 
in  our  traditional  trial  system.  Dramatically,  it  could  let  the  sun  set  on  this 
plethora  of  experimentation  with  mandatory  court-annexed  ADRs.  Viewed 
solely  by  standards  of  efficiency  and  costs/benefits,  they  are  not  worth  the 
candle.  Viewed  from  the  standpoint  of  fundamental  rights,  they  are  a 
disaster. 

Recognize  this:  the  rights  of  parties  to  civil  cases  in  our  federal  district 
courts  are  not  now  the  same  for  citizens  in  Northern  California  as  they  are 
for  citizens  in  Eastern  Arkansas.  And  recognize  that  these  mandatory  ADR 
programs  are,  in  practice,  gradually  wiping  out  the  nght  to  a  tnal  in  civil 
cases.  When  federal  district  judges  try  fewer  than  ten  civil  cases  per  year, 
that  is  "tokenism." 

XII.     DOES  THE  SEVENTH  AMENDMENT  PRESERVE  THE 
RIGHT  TO  A  JURY  TRIAL  IN  CIVIL  CASES'' 

Now  let  us  narrow  the  focus  to  jury  trials  in  civil  cases.  Some  people  do 
not  like  jury  trials  and  have  been  up-front  enough  to  call  for  the  abolition  of 
the  Seventh  Amendment.'*^  I  can  deal  with  that  debate  straightforwardly. 
But  I  am  troubled  by  those  who  would  "finesse"  the  issue,  putting  road- 
blocks here  and  burdens  there,  while  still  insisting  that  they  have  not  denied 
the  right.  Congress  needs  to  decide  whether,  in  our  American  democratic 
system,  there  is  value  to  using  Junes  in  civil  cases. 

Judge  Parker  acknowledges  that  the  system  he  suggests  "arguably  impli- 
cates the  Seventh  Amendment."'^  This  is  akin  to  acknowledging  that  the 
creation  of  a  mandatory,  albeit  highly  evolved,  national  religion  would  ar- 
guably implicate  the  First  Amendment.  The  Seventh  Amendment  to  the 
United  States  Constitution  says: 

In  Suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  nght  of  tnal  by  jury  shall  be  preserved,  and  no  fact 
tned  by  a  jury,  shall  be  otherwise  reexamined  in  any  court  of  the  United 

189.    See  Kennedy,  supra  note  140 
190     Parker,  supra  note  1,  at  1921. 
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States,  than  according  to  the  rules  of  the  common  law."' 
Judge  Parker  notes  that  "there  were  various  special,  juryless,  small  claims 
tribunals  in  England  and  in  the  American  Colonies,  territories,  and  stales 
before  1791."'^^  Looking  a  bit  more  closely  at  the  evolution  of  the  jury  trial 
in  this  country,  we  find  that  even  before  the  enactment  of  the  Bill  of  Rights, 
the  authors  of  our  Declaration  of  Independence  specifically  mentioned  the 
loss  "in  many  cases,  of  the  benefits  of  trial  by  jury"  under  British  rule  as  one 
of  the  "abuses  and  usurpations"  which  made  independence  necessary. '^^ 
Alexander  Hamilton  "divided  the  citizens  of  his  time  between  those  who 
thought  that  jury  trial  was  a  'valuable  safeguard  to  liberty'  and  those  who 
thought  it  was  'the  very  palladium  of  free  government.'  "'^'*  "The  founders 
of  our  Nation  considered  the  right  of  trial  by  jury  in  civil  cases  an  important 
bulwark  against  tyranny  and  corruption,  a  safeguard  too  precious  to  be  left 
to  the  whim  of  the  sovereign,  or,  it  might  be  added,  lo  that  of  the 
judiciary  "^^^ 

The  importance  of  the  jury  as  protection  against  the  gradual  corrosion  or 
corruption,  or  both,  of  our  democracy  was  underscored  by  Thomas  Jeffer- 
son: "[Trial  by  jury  is]  the  only  anchor  ever  yet  imagined  by  man,  by  which 
a  government  can  be  held  to  the  principles  of  its  constitution."'^''  In  more 
modem  times,  the  Supreme  Court  has  noted  that: 

The  right  of  jury  trial  in  civil  cases  at  common  law  is  a  basic  and 
fundamental  feature  of  our  system  of  federal  jurisprudence  which  is 
protected  by  the  Seventh  Amendment.  A  right  so  fundamental  and 
sacred  to  the  citizen,  whether  guaranteed  by  the  Constitution  or  pro- 
vided by  statute,  should  be  jealously  guarded  by  the  courts."'' 

The  Court  has  also  explained:  "Maintenance  of  the  jury  as  a  fact-finding 
body  is  of  such  importance  and  occupies  so  firm  a  place  in  our  history  and 
jurisprudence  that  any  seeming  curtailment  of  the  right  to  jury  trial  should 
be  scrutinized  with  the  utmost  care."'^* 

Judge  Parker  argues  that  the  Seventh  Amendment  allows  for  a  "balanc- 
ing" test  of  some  sort,  adjusting  for  "current  demands  placed  upon  vital 
societal  interests."'^  In  other  words,  efficiency  concerns  are  seen  as  suffi- 
cient to  eviscerate  constitutional  rights.  The  few  examples  that  Parker  cites 
fail  to  support  this  proposition.  For  example,  Judge  Parker  cites  Beacon 
Theatres,  Inc.  v.   Westover^^^  for  the  proposition  that  modem  demands  can 

191.  U.S.  Const,  amend.  VII. 

192.  Parker,  supra  note  1.  at  1922. 

193.  The  Declaration  of  Independence  paras.  2,  20  (U.S.  1776). 

194.  Galloway  v.  United  States,  319  U.S.  372.  397-98  (1943)  (Black,  J.,  concurring  and 
dissenting). 

195.  Parklane  Hosiery  Co.  v.  Shore,  439  US  322,  343  (1978)  (Rehnquist.  J.,  dissenting) 
(emphasis  added). 

196.  Mark  S.  Brodin,  Accuracy,  Efficiency,  end  Accountability  in  the  Litigation  Process  — 
The  Case  for  the  Fact  Verdict,  59  U.  CiN  L.  Rev  15,  16  n.6  (1990)  (quoting  3  Wntings  of 
Thomas  Jefferson  71  (Washington  ed.)). 

197.  Jacob  V.  City  of  New  York,  315  U.S.  752,  752-53  (1942) 

198.  Dimick  v.  Schicdt,  293  U.S.  474,  486  (1935)  (emphasis  added). 

199.  Parker,  supra  note  1,  at  1921. 
200     359  U.S.  500  (1959). 
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be  considered  when  determining  the  necessity  for  a  jury  tnal.^°'  In  fact, 
Beacon  Theatres  explained  that,  because  the  nght  to  a  jury  tnal  is  so  impor- 
tant, when  a  court  has  discretion  as  to  whether  a  legal  or  equitable  cause 
should  be  tried  first,  that  discretion  "must,  wherever  possible,  be  exercised  to 
preserve  jury  trial. "^°^  If  anything.  Beacon  Theatres  sought  to  expand  the 
availability  of  jury  trials.  Furthermore,  Judge  Parker  cites  a  footnote  in  Ross 
V.  Bernhard^^^  for  the  proposition  that  courts  are  allowed  to  consider  "the 
practical  abilities  and  limitations  of  Junes"  as  a  relevant  factor  to  the  nght  to 
trial  by  jury. 2^  Leaving  aside  the  fact  that  this  monumental  "change"  in  the 
law  was  addressed  in  a  footnote,  and  that  courts  are  sharply  divided  on  the 
application  of  this  footnote,^°^  the  argument  is  simply  that  the  complexity  of 
certain  cases  renders  an  adequate  remedy  at  law  impossible  and  thus  thrusts 
such  cases  into  the  equitable  arena  where  there  is  no  Constitutional  nght  to 
a  jury. 

I  submit  that  the  Seventh  Amendment  allows  for  no  such  balancing  test 
The  Supreme  Coun  has  flatly  rejected  "the  notion  that  there  is  some  neces- 
sary inconsistency  between  the  desire  for  speedy  justice  and  the  nght  to  jury 
tnal. "2°^  The  Court  has  also  rejected  the  argument  that  delay  can  ovemde 
the  Seventh  Amendment. ^°''  To  allow  the  imposition  of  such  a  test  "would 
effectively  permit  judicial  repeal  of  the  Seventh  Amendment  because  nearly 
any  change  in  the  province  of  the  jury,  no  matter  how  drastic  the  diminution 
of  its  functions,  can  always  be  denominated  'procedural  reform.'  "^°^ 

Judge  Parker  argues  that  his  system  consists  of  only  procedural  re- 
forms.^°^  He  believes  that  his  system  falls  within  the  conditions  which  "mav 
be  imposed  upon  the  demand  of  such  a  [jury]  tnal,  consistently  with  presen.- 
ing  the  nght  to  it."''°  He  compares  his  program  of  ADR  tracks,  with  their 
presumptions  of  finality,  to  the  process  of  filing  a  lawsuit,  requesting  a  jury 
tnal,  sur\'iving  qualified  immunity,  and  surviving  summary  judgment.-" 
The  companson  between  Parker's  system  and  the  voluntary  acts  of  filing  or 
requesting  a  jury  tnal  as  equivalent  barners  or  conditions  for  a  tnal  needs 


:01   Parker,  supra   note  1,  at  1923 

202  Beacon  Theatres.   359  U.S  ai  510. 

203  396  U.S  531,  538  n. 10  (1970) 

204  Parker,  supra  note  1,  at  1923. 

205  See  In  re  United  States  Fm.  Sec.  Litig.,  609  F  2d  411  (9th  Cir  1979)  (holding  thai 
there  is  no  complexity  exception  to  the  Seventh  Amendment  nght  to  a  jur>-  tnal  in  civil  casesi. 
cert  denied,  446  U.S.  929  (1980),  In  re  Japanese  Elcc.  Prod  Antitrust  Liiig  ,  478  F  Supp  SS'J. 
935  (ED  Pa  1979)  (noting  that  a  jury  "'applying  its  collective  wisdom,  judgment  and  com 
mon  sense  to  the  facts  of  a  case  (in  the  light  of  the  proper  instructions  on  the  lav.)  is  bnehter. 
more  astute,  and  more  perceptive  than  a  single  judge,  even  in  a  complex  or  technical  case  ■ 
vacated.  446  US  929  (1980)  But  see  Bernstein  v  Universal  Pictures,  Inc  .  79  F  R  D  59.  70 
(S  D  N  Y.  1978)  (holding  that  the  "sheer  size  of  the  litigation  and  the  complexity  of  the  relj 
tionships  among  the  panics  render  it  as  a  whole  beyond  the  ability  and  competence  ot  any  juf- 
to  understand  and  decide  with  rationality"). 

206.    Pemell  v.  Southall  Realty,  416  U.S.  363.  384  (1974) 

207  Granfinanciera.  S  A    v    Nordberg.  492  US    33,  64  n.  18  ( 1989) 

208  Parklanc  Hosiery  Co   v    Shore,  439  U  S    332.  346  (1979)  (Rehnquist.  J  ,  dissenimf  i 

209  Parker,  supra  note  1.  at  1920-21 

210  Id.  at  1923  (citing  Capital  Traction  Co    v.  Hof,  174  US    1,  23  (1899)) 

211  M  at   1924 
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little  response.  Qualified  immunity  is  a  defense  in  certain  cases  and  is  almost 
always  a  question  of  law.  If  it  can  be  established  when  viewing  the  facts  in 
the  light  most  favorable  to  the  non-moving  party,  then  no  tnal  is  needed. 
The  factual  disputes  would  not  change  the  outcome  of  the  case.  Summary 
judgment  is  granted  only  when,  the  facts  being  viewed  in  the  light  most 
favorable  to  the  non-moving  party,  there  is  no  genuine  issue  of  fact,  and  the 
moving  party  is  entitled  to  prevail  as  a  matter  of  law.^'^  In  other  words, 
summary  judgment  is  entered  when  there  is  nothing  for  the  jury  to  do  — 
there  is  simply  no  factual  issue  necessary  to  resolve. 

Judge  Parker  also  cites  Parklane  Hosiery  Co.  v.  Shore,^^^  for  the  proposi- 
tion that  procedural  innovation  can  sometimes  deny  the  Seventh  Amend- 
ment right  to  a  jury  trial  when  such  would  have  been  available  at  common 
law. 2'^  Once  again,  in  the  case  of  collateral  estoppel,  asserted  by  whomever, 
the  issues  of  fact,  by  hypothesis,  have  already  been  decided  by  a  jury  or  a 
judge  during  a  trial.  The  only  question  is:  who  shall  be  bound  thereby?  In 
every  civil  case  referred  for  decision  to  one  of  Judge  Parker's  ADR  tracks, 
there  are,  again  by  hypothesis,  unresolved  material  factual  issues. 

Judge  Parker  contends  that  his  system  involves  the  same  sort  of  decisions 
concerning  the  "appropriate  amount  of .  .  .  judicial  resources"  warranted  by 
a  case  that  are  typically  made  by  a  judge  when  deciding  whether  or  not  to 
certify  a  class  or  to  issue  a  temporary  restraining  order  (TRO).^'*  He  fails  to 
note  that  neither  of  those  issues  implicates  the  Seventh  Amendment.  Certifi- 
cation of  a  class  does  not  impede  the  individual  litigant's  right  to  a  jury  trial, 
and  TROs  are  equitable,  not  legal,  in  nature,  and  thus  do  not  require  jury 
trials. 

Judge  Parker  argues  that  the  right  of  trial  by  jury  is  not  infringed  by  his 
proposed  system,  but  that  the  right  "is  preserved  for  and  rationally,  fairly 
distributed  to  those  cases  entitled  to  it."^'^  The  legitimacy  of  this  argument 
is  suspect,  as  one  commentator  has  noted: 

To  date,  the  United  States  Supreme  Court  has  artfully  avoided  any  pro- 
nouncement of  what  substantive  jury  functions  are  'preserved'  by  the 
right  to  trial  by  jury  in  suits  at  common  law  ...  In  general  terms,  the 
Court  has  spoken  grandly  of  the  seventh  amendment  as  a  "fundamenial 
guarantee  of  the  nghts  and  liberties  of  the  people"  of  which  "any  seem- 
ing curtailment  .  .  .  should  be  scrutinized  with  the  utmost  care."  How- 
ever, the  Court  has  yet  to  define  in  specific  terms  which  substantive 
functions  are  so  inherent  to  trial  by  jury,  so  elementary  and  necessary, 
that  the  seventh  amendment  preserves  them  from  judicial  or  legislative 
encroachment.^'"' 

Therefore,    one    cannot    predict    with    comfortable    confidence    what    our 

212.  See  Fed.  R.  Civ    P    56(c) 

213.  439  U.S.  322,  331-33  (1976)  (holding  that  one  may  assen  collateral  estoppel  to  bind 
another  to  the  results  of  some  prior  litigation,  even  though  the  one  asserting  it  was  not  a  panv 
in  thai  prior  litigation). 

214.  Parker,  supra  note  1,  at  1923-24 

215.  Id.  at  1924. 

216.  Jd. 

217.  Paul  B.  Weiss,  Comment,  Reforming  Tort  Reform:  Is  There  Substance  to  the  Seventh 
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Supreme  Court  will  decide  when  confronted  with  the  Seventh  Amendment 
issues  raised  by  these  mandatory  court-annexed  programs.  But  history, 
logic,  and  precedent  give  us  reason  to  hope. 

Our  Constitution  states  that  the  right  to  jury  trials  in  suits  at  common  law 
shall  be  preserved.^'*  That  is  clear  enough  for  me.  But  even  if  the  Constitu- 
tion did  not  require  jury  tnals  in  civil  cases,  good  and  wise  policy  would. 
What  system  could  be  more  consonant  with  our  Amencan  expenence? 
When  we  exclude  people  from  active  participation  in  their  justice  system, 
that  system  will  become  elitist  and  increasingly  remote  from,  and  irrelevant 
to,  the  daily  lives  of  the  people. 

I  do  not  accept  my  adversanes'  efficiency  claims,  but  even  if  those  claims 
could  be  established  in  dollar  terms,  that  should  not  be  a  sufficient  reason  to 
deny  civil  litigants  such  a  basic  nght.  As  Chief  Justice  Reh.nquist  noted: 
The  guarantees  of  the  Seventh  Amendment  will  prove  burdensome  is 
some  instances;  the  civil  jury  surely  was  a  burden  to  the  English  gover- 
nors who,  in  its  stead,  substituted  the  vice-admiralty  court.   But,  as  with 
other  provisions  of  the  Bill  of  Rights,  the  onerous  nature  of  the  protec- 
tion   is    no    license    for    contracting    the    rights    secured     by    the 
Amendment. ^'^ 
More  pointedly,  "the  fact  that  a  given  law  or  procedure  is  efficient,  conve- 
nient, and  useful  in  facilitating  functions  of  government,  standing  alone,  will 
not  save  it  if  it  is  contrary  to  the  Constitution. ""o  Do  members  of  Congress 
agree  or  disagree  with  De  Tocqueville's  observations: 

To  look  upon  the  jury  as  a  mere  judicial  institution,  is  to  confine  our 
attention  to  a  very  narrow  view  of  it;  for,  however  great  its  influence 
may  be  upon  the  decisions  of  the  iaw-couns,  that  influence  is  very 
subordinate  to  the  powerful  eff'ects  which  it  produces  on  the  destinies  of 
the  community  at  large.  The  jury  is  above  all  a  political  institution,  and 
it  must  be  regarded  in  this  light  in  order  to  be  duly  appreciated.  The 
jury,  and  more  especially  the  civil  jury,  serves  to  communicate  the  spint 
of  the  judges  to  the  minds  of  all  the  citizens;  and  this  spint.  with  the 
habits  which  attend  it,  is  the  soundest  preparation  for  free  institu- 
tions  It  invests  each  citizen  with  a  kind  of  magistracy;  it  makes 

them  all  feel  the  duties  which  they  are  bound  to  discharge  toward  soci- 
ety; and  the  pan  which  they  take  in  the  government.  By  obliging  men 
to  turn  their  attention  to  which  are  not  exclusively  their  own,  it  rubs  off 
that  individual  egotism  which  is  the  rust  of  society. 

The  jury  conlnbutes  most  powerfully  to  form  the  judgment,  and  to 
increase  the  natural  intelligence  of  a  people;  and  this  is,  in  my  opinion, 
its  greatest  advantage.  It  may  be  regarded  as  a  gratuitous  public  school 
ever  open,  in  which  every  juror  learns  to  exercise  his  rights,  enters  into 
daily  communication  with  the  most  learned  .  .  .  and  becomes  practically 
acquainted  with  the  laws  of  his  countr>-,  which  are  brought  within  the 


Amendment?.  38  CaTH    U    L    Rev    ''.^7,  737  (1989)  (footnotes  omitted)  (quoting  Hodges  \ 
Easton.  106  US.  408,  412  (1882);  Dimick  v   Schiedt,  293  U.S.  474.  486  (1935)) 

218  U   S  Const   amend   VII 

219  Parklanc  Hosiery  Co,  v   Shore,  439  US    322.  346  (1978)  (Rehnquisi.  J  .  disseniing) 

220  INS  V    Chadha.  462  US   919.  944  (1983) 
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reach  of  his  capacity  by  the  efforts  of  the  bar,  the  advice  of  the  judge, 
and  even  by  the  passions  of  the  parties.  I  think  that  the  practical  intelli- 
gence and  political  good  sense  of  the  Americans  are  mainly  attributable 
to  the  long  use  which  they  have  made  of  the  jury  in  civil  causes. ^■^' 

It  is  true  the  British  have  about  done  away  with  the  jury  trial  in  civil 
cases.  Lord  Donaldson  of  Lymington  addressing  a  Conference  on  Litigation 
at  the  Great  Hall  at  Lincoln's  Inn  observed: 

You  are  apparently  concerned  at  the  enthusiasm  of  Junes  for  award- 
ing punitive  damages  and  at  the  amount  of  those  damages.  In  this 
country  we  have  virtually  abolished  juries  in  civil  caises  with  two  excep- 
tions. These  are,  first,  malicious  prosecution  and  false  imprisonment 
and,  second,  defamation.  The  police  are  usually  defendants  in  the  for- 
mer type  of  action  and  the  Press  in  the  latter.  Curiously  enough,  there 
are  few  problems  in  actions  against  the  police,  the  jury  usually  reaching 
a  correct  conclusion  on  liability  and  being  reasonable  in  their  awards  of 
damages.  It  is  quite  otherwise  in  relation  to  the  Press.  Here  juries  take 
the  defendants  to  the  cleaners  and  do  so  under  the  guise  of  awarding 
compensatory  and  not  punitive  damages. 

There  is  no  doubt  that  the  average  citizen  holds  the  Press  in  con- 
tempt. There  is  also  little  doubt  that,  despite  all  advice  from  the  judges, 
they  approach  the  matter  from  the  point  of  view  of  what  they  think  that 
the  Press  can  afford.  As  various  popular  tabloids  run  competitions  with 
enormous  prizes  designed  to  boost  circulation,  awards  by  juries  bear 
some  resemblance  to  intercontinental  telephone  numbers.  Until  re- 
cently the  Court  of  Appeal  could  only  order  a  retrial,  which  merely 
risked  arriving  at  another  perverse  decision.  Now  the  law  has  been 
changed  to  allow  the  Court  of  Appeal  to  substitute  its  own  award.  That 
there  have  been  few  appeals  stems  largely  from  the  fact  that  plaintiffs 
settle  for  part  of  the  sum  awarded.  However,  I  have  little  doubt  that 
sooner  or  later  defamation  cases  will  join  other  civil  claims  in  being 
tried  by  a  judge  alone  or  possibly  by  a  judge  sitting  with  two  lay 
assessors. ^^^ 

So  marvelously  British!  And  so  revealing  as  to  the  chasm  in  legal  thinking 
that  still  separates  us  from  our  Bntish  cousins.  Although  we  have  much  in 
common,  there  are  fundamental  differences  in  our  systems.  Most  British 
institutions  are  elitist  rather  than  egalitarian,  and  the  Bntish  do  not  have  the 
benefit  of  a  judiciary  independent  of  the  Legislative  Branch  of  their  govern- 
ment. Nor  do  they  have  anything  equivalent  to  the  Seventh  Amendment  to 
the  Constitution.  Frankly,  in  my  opinion,  our  judicial  system  is  far  superior 
to  theirs  in  its  ability  to  fairly  deal  with  a  heterogenous,  complex,  democratic 
society.  And,  it  is  my  further  opinion  that  iheir  system  will  move  toward 
ours  —  and  not  vice  versa  —  as  their  society  becomes  less  homogenous  and 
the  "outs"  insist  on  getting  into  the  club.  The  British  and  the  Canadians  are 


221.  1  Alexis  De  Tocqueville,  Democracy  in  America  308-12  (Henr>'  Reeve  trans . 
4th  ed.  1845). 

222.  Theodore  R.  Tetzlaff,  Opening  Statement:   The  English  Rule  from  the  English  Perspec- 
tive, Lrnc,  Summer  1992,  at  1-2 
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now  trying  to  retrieve  lost  rights. ^^^ 

The  right  to  serve  on  juries  is  a  precious  one  that  we  judges  should  en- 
courage. By  our  jury  plans  we  have  been  expanding  the  opportunity  for 
more  of  our  citizens  to  serve  by  decreasing  the  length,  and  thus  the  burden, 
of  that  service.  The  use  of  mandatory  court-annexed  ADRs  on  the  other 
hand  will  inevitably  reduce  the  opportunity  for  such  service,  thus  making 
our  judicial  system  increasingly  remote  from  the  people.  What  we  need 
from  our  Representatives  and  Senators  in  the  Congress  is  a  nngmg  declara- 
tion that  our  traditional  trial  system  is  of  great  value  and  will  be  preserved 
and  protected! 

XIII.     TRIALS  IN  "TRADITIONAL"  COURTS  VS.  TRIALS  IN 

"ADR"  COURTS 

One  of  the  more  interestmg  statistical  figures  is  the  one  that  shows  the 
number  of  tnals  per  judgeship.'^^*  The  figure  stayed  in  the  high  forties  dur- 
ing most  of  the  1970s,  then  fell  to  around  forty  until  the  mid  1980s.  From 
1985-1989  the  average  each  year  was  thirty-five  trials  per  judgeship;  in  1990 
it  went  to  thirty-six;  in  1991  and  in  1992  the  figure  fell  to  thirty-one.  In  the 
Eastern  Distnct  of  Arkansas  we  averaged  forty-three  trials  per  judgeship  in 
1992,  far  below  the  average  of  the  twenty  year  period  between  1970  and 
1990,  when  we  tned  more  than  sixty  cases  per  year  per  judgeship. 

By  contrast,  examine  the  figures  for  the  distncts  most  noted  for  their  ex- 
perimentation with  court-annexed  ADRs:  the  Northern  District  of  Califor- 
nia, the  Western  District  of  Michigan,  the  Northern  Distnct  of  Ohio  and  the 
Eastern  Distnct  of  Pennsylvania.  Here  are  the  figures  for  total  trials  per 
judgeship  in  1992:  the  Eastern  District  of  Pennsylvania,  twenty-seven  tnals 
per  judgeship;  the  Northern  District  of  Ohio,  fifteen;  the  Nonhem  Distnct 
of  California,  fourteen;  and  the  Western  Distnct  of  Michigan,  fifteen.^"  So 
three  of  the  four  districts  had  less  than  half  the  national  average  of  thirty- 
one  tnals  per  judgeship.  Since  most  of  these  distncts  are  terminating  their 
cases  at  around  the  national  average,  while  trying  less  than  half  the  national 
average,  we  can  surmise  that  these  coercive  ADR  programs  are  doing  their 
job  by  forcing  settlements,  thus  preventing  trials.  The  message  is;  civil  cases 
in  our  United  States  District  Couns  can  be  disposed  of  in  the  traditional 
manner  or  by  mandatory  ADRs.  But  the  overall  performance  of  the 
mandatory  ADR  distncts  is  no  better  than  that  of  distncts  which  do  not  use 
such  programs,  and,  by  some  measurements,  not  as  good.  The  other,  re- 
lated, inference  is  that  the  judges  in  the  traditionalist  courts  are  spending 
their  work-time  quite  differently  from  the  judges  utilizing  mandatory  ADRs. 

Let  us  carry  this  inquiry  farther:  what  proportion  of  the  tnals  per  judge- 
ship are  cnminal  and  what  proportion  civil?  At  my  request  the  Administra- 
tive Office  of  the  United  States  Courts  sent  to  me  the  figures  for  the  total 


223.  See  Ben  Raphael,  A  Call  for  More  Civil  Jury  Trials.  Advocs   Soc'v  J  ,  Aug    1988.  at 
27 

224  For  these  statistics,  see  Administrative  Office,  supra  note  10 

225  Id. 
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number  of  civil  and  criminal  trials  in  each  distric^in  the  United  States. ^^^  In 
Eastern  Arkansas,  which  has  5  judgeships,  we  had  163  civil  trials  and  60 
criminal  trials;  Northern  California,  with  14  judgeships,  had  133  civil  and 
108  criminal;  Western  Michigan,  with  5  judgeships,  had  33  civil  and  44 
criminal;  Northern  Ohio,  with  12  judgeships,  had  141  civil  and  62  criminal; 
and  Eastern  Pennsylvania,  with  23  judgeships,  had  555  civil  and  138 
criminal. ■^^'^ 

What  was  the  total  number  of  civil  Inah  per  judgeship  in  those  districts? 
Eastern  Arkansas  32.6;  Northern  California  9.5;  Western  Michigan  6.6; 
Northern  Ohio  11.7;  and  Eastern  Pennsylvania  24.1.  These  figures  are  cal- 
culated on  the  basis  of  judgeships,  not  judges,  and  they  do  not  account  for 
the  number  of  civil  cases  that  are  tried  by  Magistrate-Judges  with  the  con- 
sent of  the  parties.  So  to  find  out  how  many  civil  trials  are  completed  per 
judge  we  would  need  to  know  how  many  Senior  Judges  the  district  has  and 
what  load  share  they  carry.  For  instance,  the  Northern  Distnct  of  Califor- 
nia has  fourteen  judgeships  which  are  filled  by  "active"  judges.  It  appears 
that  several  of  these  judgeships  were  unfilled  in  1991-1992.  In  1992  it  had 
nine  Senior  Judges.  If  the  senior  judges  averaged  a  workload  of  one-third  of 
that  for  active  judges  this  would  mean  Northern  California  had  the 
equivalent  of  three  additional  active  judges  which  would  bring  their  total 
active  workforce  from  fourteen  (when  all  active  positions  are  filled)  to  seven- 
teen, and  the  number  of  civil  trials  to  slightly  less  than  eight  per  judge. 
Northern  California  has  seven  full-time  Magistrate  Judges  who  can  try  any 
civil  case  with  the  consent  of  the  parties.  If  they  tried  four  civil  cases  per 
year  each  that  would  reduce  the  civil  cases  to  be  tried  by  U.S.  District 
Judges  from  133  to  105  and  the  number  of  civil  trials  per  district  judge  to 
just  over  six.  There  were  431  civil  cases  filed  per  judgeship,  so,  on  this  analy- 
sis, it  would  appear  that  the  district  judges  are  trying,  jury  and  non-jury,  less 
than  2%  of  their  civil  cases!^^* 

So  is  it  not  fair  to  observe  that  these  mandatory  ADR  distncis  are  slowly 
but  surely  doing  away  with  the  meaningful  right  to  a  tnal  in  civil  cases'^  I 
have  not  yet  been  able  to  get  the  figures  which  would  show  how  many  of  the 
civil  trials  were  jury  and  how  many  non-jury.  But  even  if  ihey  were  all  jury 
trials,  one  could  also  say  that  the  Seventh  Amendment,  as  a  practical  reality, 
is  fading  away  in  Northern  California. 


226.   Id. 
111.   Id. 

228.  Id.  Another  set  of  figures  interests  me  For  Nonhem  California  the  penod  from 
filing  to  disposition  of  civil  cases  is  eight  months,  which,  like  Eastern  Arkansas,  is  one  month 
better  than  the  national  average  The  penod  from  issue  to  tnal.  however,  is  twenty-one 
months  in  Northern  California,  whereas  the  national  average  is  fourteen  months  and  for  East- 
ern Arkansas  eleven  months  Id.  Does  that  not  suggest  that  those  parties  forced  into  Nonh- 
em California's  vanous  ADR  programs,  who  accept  the  ADR  result,  get  in  and  out  o*"  the 
court  about  as  fast  as  the  national  average,  whereas  those  that  insist  on  a  tnal  "de  novo"  have 
a  long,  long  wait? 
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XIV.     WORKLOAD  RELIEF:   MORE  JUDGES  OR  LESS 

JURISDICTION 

The  December-January  1993  issue  of  Judicature  contains  a  debate  which 
relates  directly  to  the  mandatory  ADR  issue.  That  debate  is:  Should  the 
Congress  meet  the  problem  created  by  increased  workJoads  by  simply  con- 
tmuing  the  past  practice  of  increasing  the  number  of  judgeships  and  support- 
ing personnel;  or  should  it  establish  a  limit  on  the  number  of  federal 
judgeships  and  deal  with  the  workload  problem  through  other  means?  Pro- 
fessor Victor  Williams  of  the  John  Jay  College  of  Criminal  Justice  takes  the 
position  that  the  increased  work  load  should  simply  be  handled  by  mcreas- 
ing  the  number  of  judges. -^^^ 

Judge  Jon  O.  Newman  takes  the  contrary  position. ^^°  He  believes  that  a 
policy  should  be  estabUshed  limitmg  the  number  of  federal  judgeships  to 
1,000.^^'    By  way  of  explanation,  he  states: 
Today,  most  observers  regard  the  overall  quality  of  the  federal  judiciary 
as  higher  than  that  of  the  average  state  judiciary.   At  a  size  of  3,000  to 
4,000,  Its  quality  would  be  indistinguishable  from  the  most  p>edestnan 
of  state  judiciaries. 

...  A  federal  judiciary  nsing  above  1,000  and  heading  for  3,000 
judges  will  be  of  lesser  quality  and  dominated  by  a  burgeonmg  bureau- 
cracy of  law  clerks,  staff  counsel,  magistrate  judges,  and  other  ancillary 
personnel. 

In  this  decade,  we  will  decide  whether  in  the  next  century  the  federal 

judicial  system  will  remain  at  a  size  that  enables  it  to  be  true  to  the 

purpose,  or  become  a  vast  faceless  bureaucracy  that  will  undermme  the 

very  need  to  have  a  federal  judiciary.  Few  choices  to  be  made  m  our 

lifetimes  will  have  such  effect  on  such  a  vital  institution  of  our  national 
life.2" 

Judge  Parker  appears  to  agree  with  Judge  Newman  when  he  states: 

There  might  appear  to  be  a  ready  solution  to  problems  associated 
with  modem  litigation  —  one  that  does  not  require  significant  reforma- 
tion measures.  There  is  an  obvious  temptation  to  simply  call  for  an 
increase  in  the  number  of  judges  and  other  coun  personnel  in  order  to 
supply  the  rising  demand  for  civil  dispute  resolution.  Indeed,  in  an  ef- 
fort to  cope  with  the  ever-expanding  universe  of  civil  case  filings,  Con- 
gress has  significantly  expanded  the  number  of  federal  district  court  and 
appellate  judgeships.  But  the  universe  of  judicial  resources  is  incapable 
of  the  sort  of  practically  infinite  expansion  needed  to  keep  pace  with 
unchecked,  lawyer-dnven,  civil  case  demands  Moreover,  expanding 
the  federal  judiciary  beyond  a  certain  point  —  which  point  appears  to 

229  Victor  Williams.  Solutions  to  Federal  Judicial  Gridlock.  76  Judicature  185  (19<5; 

230  Jon  O    Newman.  1. 000  Judges  —  The  Limit  for  an  Effective  Federal  Judiciarx.  ~^ 
Judicature  187  (1992-93). 

231.    Id 

232     Id  at  188.  194. 
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be  very  near,  if  it  has  not  already  been  reached  —  causes  at  least  as 
many  problems  as  it  solves. ^^^ 

Yes,  the  federal  courts  should  be  special;  they  should  not  be  converted  into 
"a  faceless,  bureaucracy  " 

If  Judge  Parker  gets  his  way,  however,  the  "bureaucracy"  argument  and 
the  "quality"  argument  will  gain  new  significance.  Why?  Because  then  we 
will  indeed  have  a  federal  judicial  bureaucracy  of  immense  size.  His  federal 
dispute  resolution  centers  will  employ  or  subcontract  with  thousands  of  ad- 
ditional personnel.  For  instance,  the  Eastern  District  of  Pennsylvania  has 
appointed  1,200  attorneys  to  act  as  arbitrators. ^^'*  If  every  coun  had  such  a 
program  one  would  expect  over  30,000  lawyers  to  be  involved  nationally  in 
that  one  mandatory  ADR  program.  What  about  the  mediators  and  the  early 
neutral  evaluators,  etc.,  etc.?  And,  of  course,  when  a  court  installs  such  a 
program  someone  must  oversee  it  and  handle  the  paper  work.  I  am  not 
aware  of  any  careful  study  of  the  actual  additional  costs  that  result  from  the 
annexation  of  such  programs  to  our  district  couns,  but  I  suspect  that  they 
are  not  inconsequential.  Additionally,  there  is  no  reason  why  a  district  court 
should  limit  itself  to  only  one  such  ADR  program.  The  Northern  District  of 
California  has  several,  as  do  a  few  other  districts.  If  Judge  Parker's  proposal 
is  accepted,  the  number  of  additional  buildings  and  personnel  required  to 
staff  the  "array"  of,  or  "battery"  of,  his  new  track  programs  boggle  the 
mind!  It  is  respectfully  suggested  that  the  Congress  would  want  to  make  a 
careful  study  of  the  long  range  funding  requirements  before  nationalizing  the 


233.  Parker,  supra  note  1,  at  1926  (citation  omitted).  I  am  continuously  amazed  to  see 
Judge  Parker,  throughout  his  article,  che  authonty  which  so  aptly  undermines  his  main  thesis. 
For  example,  Judge  Parker  cues  Mr.  Theodore  TetzlaFs  statement  of  critical  questions  includ- 
ing the  question:  "[H)ow  to  preserve  and  improve  the  jury  trial  system  so  that  it  can  continue 
un  discharge  its  rcsponsjbiluies  under  the  Sixth  and  Seventh  Amendments  ..."  Id.  at  1906 
(quoting  Theodore  R.  Tetzlaff.  Opening  Statement:  Four  Urgent  Questions,  18  Litigation  1. 
2  (1991)).  He  also  quotes  the  Administrative  Office  repon  of  January  1991,  which  stated  that 
■■[u]nless  actions  are  taken  .  [t]he  circumstances  will  lead  judges  to  have  less  of  a  sense  o{ 
personal  responsibility  and  accountability  for  the  work  they  produce."  Id.  at  1908  n.9  (altera- 
tion in  original)  (quoting  William  H  Rehnquist,  1991  Year-End  Report  on  the  Federal  Judici- 
ary, The  Third  Branch.  Jan.  1992,  at  2)  Additionally.  Judge  Parker  quotes  Carolyn 
Dineen  Kjng,  who  said:  "In  my  view,  no  judge  would  specifically  condone  a  two  track  justice 
system.  ."  Id.  (quoimg  Carolyn  D  King,  A  Matter  of  Conscience,  28  Hous.  L.  Rev.  955. 
963  (1991)).    Then  he  quotes  Senator  Moynihan's  statement: 

[0}urs  is  the  only  civilization  in  the  world  where  there  is  something  conspicuous 
and  central  to  our  urban  arrangements  called  a  counhouse  Think  about  it 
When  you  wander  across  Europe  looking  at  cathedrals,  do  you  ever  see  a  court- 
house?  No.  .  .  . 

It  speaks  well  of  us.   It  speaks  to  the  world  about  how  things  can  be  different    It 
reminds  us  how  very,  very  fragile  any  society  is,  and  how  strong  the  couns  have 
to  be  to  ensure  its  continued  strength 
Id.  at  1912  (quoting  Sen.  Daniel  Patnck  Moynihtn,  Speech  at  White  Plains.  New  York  (Dec. 
4.  1992)  (transcnpt  available  from  SMU  Law  Review)).  Finally,  he  quotes  Professor  Judith 
Resnik.  who  stated:   "Prof>onents  of  management  may  be  forgetung  the  quintessential  judicial 
obligations  of  conducting  a  reasoned  inquiry,  articulating  the  reasons  for  decision,  and  subject- 
ing those  reasons  to  appellate  review  —  characteristics  that  have  long  defined  judging  and 
distinguished  it  from  other  tasks  "  Id.  at  1919-20  (quoting  Judith  Resnik,  Managerial  Judges. 
96  Harv.  L.  Rev.  374.  445  (1982)) 

234.  I  believe  these  attorneys  are  classified  as  "indcjjcndent  contractors." 
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dispute  resolution  system  of  this  nation  and  before  permitting  federal  district 
courts  to  devise  and  install  as  many  different  ADR5  as  they  might  want. 

How  about  the  "quality"  argument?  Judge  Newman  believes  that  federal 
district  courts  should  be  sf>ecial  places  with  judges  of  "uniformly  high  qual- 
ity."'-^^^  Judge  Parker  seems  to  agree,  and  I  certainly  agree.  But  if  Judge 
Parker  and  the  other  mandatory  court-annexed  ADR  advocates  have  their 
way,  is  it  not  fair  to  ask:  Why  do  we  need  such  quality?  When  judges  do  not 
judge,  where  is  the  need  for  judicial  quality?  Under  Judge  Parker's  civil 
justice  system  the  principal  function  of  district  judges  would  be  to  make 
"track"  assignments  and  "exemption"  decisions,  conduct  conferences,  and 
manage  a  faceless  bureaucracy.  Who  needs  a  judge,  much  less  a  judge  of 
"high  quality?" 

For  over  200  years  our  federal  district  courts  have  indeed  been  special 
places.  I  want  them  to  retain  that  distinct  status  which  is  so  essential  to 
their  effectiveness.  I  do  not  want  that  image  blurred  by  the  annexation  of 
these  alien  ADR  programs.  As  I  have  said  before,  I  view  the  Article  III 
federal  distnct  court  as  something  very  special  —  the  place  where  real  tnals 
are  conducted,  the  truth  determined,  rights  vindicated,  and  justice  obtained. 
Justice  —  not  compromise,  not  efficiency,  not  cost  effectiveness,  but  justice. 
There  ought  to  be  a  place  where  justice,  and  justice  alone,  controls  and  de- 
fines the  parameters  of  permissible  procedures  —  where  one  is  not  forced  to 
submit  to  something  less  than  due  process,  even  temporarily.  I  urge  reten- 
tion of  a  stand-alone  Article  III  federal  tnal  court  where  the  people  of  this 
nation  may  truly  have,  and  know  they  may  have,  their  day  in  court  unen- 
cumbered by  costly  non-judicial  diversions  to  which  they  have  not  con- 
sented. I  do  not  have  an  answer  to  the  "numbers"  question,  but  I  do  know 
what  an  Article  III  tnal  court  should  be. 

XV.     CONCLUSION:   WHO  WILL  BE  THE  JUDGE 

My  opponents  who  are  giving  up  on  our  traditional  civil  tnal  system  and 
who  want  to  substitute  one  or  more  of  these  mandatory  court-annexed  pro 
grams  for  it,  are  all  good,  conscientious,  intelligent,  distinguished  judges 
They  firmly  believe  that  their  proposals  are  in  the  best  interest  of  our  nation 
But  what  can  I  say*?"    When  you  are  wrong,  you  are  wrong!    And,  in  my 
opinion,  they  are  wrong  on  this  issue.    On  the  other  hand,  I  am  sure  they 
view  my  effon  as  the  last  gasp  of  an  old  judge  fighting  the  inevitability  o 
change.   Wrong! 

I  accept  that  change  is  not  only  inevitable;  it  is  an  imperative.  I  embrace 
it,--*^  for  I  truly  believe  that  even,'  generation  has  the  duty  to  turn  over  to  the 
next  a  better  Amenca.  The  test,  however,  is  not  just  a  different  Amenca,  but 
a  better  Amenca,  one  that  is  always  moving  closer  to,  not  away  from,  those 


235.  Newman,  supra  note  229,  at  194 

236.  There  are  many  ways  m  which  our  Inal  system  can  be  improved  I  am  labonne  in 
thai  field,  and  I  invue  my  opponents  in  this  debate  to  use  their  considerable  talents  to  that 
same  end. 
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great  goals  and  values  set  forth  in  our  Declaration  of  Independence  and  our 
Constitution. 

In  the  end  it  really  makes  little  difference  what  I  think  or  what  they  think. 
The  outcome  will  be  determined  by  those  law  professionals  and  lay  people, 
especially  those  Senators  and  Representatives  in  our  Congress,  who  become 
interested  in  this  issue,  study  ii,  make  their  own  judgments,  and  then  express 
them  loud  and  clear.  They  will  be  the  "judges"  whose  decisions  really 
count. 
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Senator  Heflin.  Judge  Schwarzer? 

STATEME^^^  of  HON.  WILLIAM  W.  SCHWARZER 

Judge  Schwarzer.  Thank  you,  Mr.  Chairman. 

I  am  appearing  here  in  support  of  the  resolution  which  was 
adopted  by  the  Board  of  the  Judicial  Center  recommending  that 
Congress  extend  the  authority  to  adopt  arbitration  programs,  ei- 
ther voluntary  or  presumptively  mandatory,  in  all  districts. 

In  addition,  I  am  appearing  also  as  a  district  judge  from  the 
Northern  District  of  California  who  has  had  14  years  of  experience 
with  the  mandatory  arbitration  program. 

That  is  not  my  time. 

Senator  Grassley.  That  means  you  got  30  extra  seconds,  be- 
cause the  light  just  came  on. 

Judge  Schwarzer.  I  thought  maybe  it  was  stacked  against  us. 
[Laughter.] 

Judge  Schwarzer.  I  appreciate  your  concerns,  Mr.  Chairman. 
They  are  well  known.  I  would  like  to  draw  your  attention  to  some 
of  the  findings,  very  briefly,  in  the  Federal  Judicial  Center's  study, 
of  which  you  have  a  copy,  which  was  published  in  1990,  and  which 
I  think  gives  the  answer  to  the  concerns  that  the  opponents  ex- 
press. 

That  study  reflects  a  survey  of  3,500  lawyers,  725  parties,  and 
62  judges  who  participated  in  mandatory  arbitration  programs  in 
the  10  pilot  districts.  The  survey  reflects  a  rate  of  return  of  76  to 
98  percent  of  the  questionnaires,  which  is  extraordinarily  high,  so 
it  can't  be  disregarded  as  just  the  opinion  of  a  few  people  who 
might  favor  the  program. 

In  sum  and  substance,  the  bottom  line  is  that  it  reflects  over- 
whelming approval  by  the  attorneys  who  participated,  by  the  par- 
ties who  participated,  and  by  the  judges  who  participated. 

Now  let  me  just  give  you  a  few  numbers,  if  I  may,  very  briefly. 
Parties  who  participated  were  81  percent  and  92  percent  of  the 
lawyers  who  participated  thought  that  the  process  was  fair  and 
was  not  second  class  justice. 

When  they  were  asked  whether  considering  the  time,  the  cost, 
and  the  fairness  involved  in  litigation,  half  of  the  parties  in  the  ar- 
bitration cases  preferred  arbitration  over  any  other  process.  Only 
22  percent  preferred  a  trial  before  a  judge,  taking  into  account 
tim.e,  costs  and  fairness,  and  only  17  percent  of  the  parties  who  re- 
sponded to  the  questionnaire  favored  a  jury  trial  over  arbitration, 
considering  time,  cost,  and  fairness. 

Of  the  attorneys,  and  obviously  the  attorneys  are  well  aware  of 
the  seventh  amendment  right,  considering  time,  costs,  and  fairness, 
37  percent  of  the  attorneys  preferred  arbitration  over  other  ways 
of  resolving  the  disputes.  Preferred  juries  were  24  percent  and  23 
percent  preferred  a  trial  before  a  judge,  taking  into  account  time, 
costs,  and  fairness. 

Why  did  the  parties  so  strongly  prefer  arbitration?  Because  it 
gives  them  a  meaningful  option  in  small  cases  to  simply  having 
their  lawyer  settle  the  case,  a  process  which  is  outside  of  their  con- 
trol and  in  which  they  have  no  direct  participation.  Arbitration 
gives  them  a  way  to  get  a  determination  of  the  merits  by  a  neutral 
person  early  on,  quickly,  and  at  very  little  cost. 
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Bear  in  mind,  we  are  talking  about  cases  under  the  statute  that 
would  be  up  to  $150,000.  I  have  no  doubt  that  in  the  smaller  dis- 
tricts outside  of  the  metropolitan  areas,  you  can  probably  try  these 
cases  economically.  But  the  general  consensus  is  that  a  $150,000 
case  is  not  economically  tried  in  the  Federal  Courts  in  those  dis- 
tricts that  would  adopt  these  programs,  metropolitan  districts. 

Of  the  attorneys  in  the  districts  that  have  these  programs,  84 
percent  approved  mandatory  court  annexed  arbitration  strongly  or 
approved  it  generally.  Why  did  the  attorneys  favor  the  programs? 
The  survey  shows  that  %  of  the  attorneys  thought  that  it  saved 
time.  Two-thirds  of  the  attorneys  thought  that  it  saved  costs.  Two- 
thirds  of  the  parties  thought  that  the  costs  and  the  time  involved 
in  arbitration  were  at  least  reasonable. 

The  question  is  raised,  of  course,  why  voluntary  arbitration  isn't 
adequate,  and  we  have  discussed  that  in  our  statements.  There  are 
a  number  of  reasons  that  experience  shows  that  lawyers  generally 
will  not  agree  to  something  out  of  the  ordinary.  They  are  concerned 
about  their  clients,  they  are  concerned  about  the  unknown,  they 
are  concerned  about  appearing  weak. 

I  also  want  to  remind  the  committee,  if  I  may,  that  the  use  of 
the  word  mandatory  arbitration  can  be  deceptive.  The  referral  to 
arbitration  is  presumptively  mandatory,  but  the  court  always  has 
control  and  often  takes  the  case  out  of  arbitration.  And  the  results 
are  not  binding.  There  is  no  evidence  in  any  of  the  studies,  and  no- 
body has  come  forward  with  evidence  that  there  is  any  effect  on  ob- 
structing access  to  jury  trials. 

The  data  which  I  have  given  you,  Mr.  Chairman  and  Senator 
Grassley,  are  overwhelming  to  show  the  satisfaction  with  the  pro- 
gram. None  of  the  opponents  have  come  up  with  any  facts  indicat- 
ing that  there  is  any  harm,  there  is  any  problem,  there  is  any  delay 
or  cost  or  anything  of  that  sort  caused  by  these  programs. 

I  should  also  add,  if  I  may,  parenthetically,  that  the  Judicial 
Conference  vote  cannot  be  viewed  as  an  opposition  to  the  program. 
The  Judicial  Conference  vote  was  a  failure,  declining  to  endorse 
positively  the  legislation. 

Finally,  I  would  just  like  to  say  that  Senator  Grassley's  amend- 
ment to  the  House  bill  is,  I  think,  an  entirely  acceptable  revision 
of  it,  because  there  is  no  need  for  the  imposition  of  any  sanctions 
on  people  who  ask  for  a  new  trial.  The  study  shows  that,  for  a  trial 
de  novo. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Judge  Schwarzer  follows:] 

Prepared  Statement  of  Hon.  William  W.  Schwarzer 

introduction  and  summary 

On  October  4,  1991,  the  Board  of  the  Federal  Judicial  Center,  chaired  by  the 
Chief  Justice,  transmitted  the  following  legislative  recommendations  to  Congress: 

Pursuant  to  the  requirements  of  §  903(b)  of  Pub.  L.  100-702,  and  based  on  find- 
ings from  studies  conducted  by  the  Federal  Judicial  Center,  and  without  diminish- 
ing the  authority  of  federal  district  judges  to  manage  their  assigned  cases,  the  Cen- 
ter Board  recommends  that: 

1.  Congress  enact  a  provision  in  28  U.S.C.  authorizing  all  federal  courts 
to  adopt,  in  their  discretion,  local  rules  for  arbitration,  to  be  mandatory  or 
voluntary  in  the  discretion  of  the  court;  and 
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2.  the  Federal  Judicial  Center  study  and  report  on  the  experience  of 
courts  using  voluntary  programs;  and 

3.  the  Judicial  Conference  of  the  United  States  monitor,  through  reports 
of  the  Federal  Judicial  Center  and  otherwise,  the  federal  courts'  experience 
with  arbitration  in  order  to  formulate  policies  to  guide  and  support  such 
programs  and  to  develop  more  specific  recommendations  to  Congress. 

On  October  12,  1993,  the  House  of  Representatives  passed  the  Court  Arbitration 
Authorization  Act  of  1993,  HR.  1102. 

I  appear  today  to  urge  favorable  consideration  of  the  Board's  recommendations  by 
this  Committee.  I  urge  the  adoption  of  legislation  authorizing  all  federal  courts  to 
adopt  arbitration  programs  that  would  respond  to  research  findings  derived  from 
studies  conducted  by  the  Federal  Judicial  Center  on  the  operation  and  evaluation 
of  arbitration  programs.  The  Center's  study  of  mandatory  court-annexed  arbitration 
programs  in  10  federal  district  courts  found  that  these  programs 

•  met  with  overwhelming  litigant  satisfaction; 

•  provide  increased  options  to  litigants  under  procedures  regarded  as  fair; 

•  could  reduce  costs  and  disposition  time  of  cases;  and 

•  reduced  court  burdens. 

Adoption  of  such  legislation  would  also  settle  questions  concerning  courts'  author- 
ity to  adopt  (and  continue  after  November  1993)  mandatory  or  voluntary  arbitration 
programs  as  part  of  their  Expense  and  Delay  Reduction  Plans  required  by  the  Civil 
Justice  Reform  Act  of  1990  (CJRA).  A  restriction  against  the  adoption  of  arbitration 
programs  would  seem  to  be  at  odds  with  the  CJRA  s  strong  encouragement  of  alter- 
native dispute  resolution  mechanisms  and,  given  the  favorable  study  findings,  ap- 
pears to  be  an  unwarranted  limitation  on  the  alternatives  courts  may  consider  to 
manage  their  cases  more  effectively  to  bring  about  reductions  in  cost  and  delay. 

My  name  is  William  W.  Schwarzer.  I  am  a  Senior  United  States  District  Judge 
for  the  Northern  District  of  California  and  the  Director  of  the  Federal  Judicial  Cen- 
ter. I  served  as  a  judge  of  the  United  States  District  Court  for  the  Northern  District 
of  California  from  1976  until  1990  when  I  assumed  my  present  duties  as  Director 
of  the  Judicial  Center. 

My  purpose  in  appearing  before  you  today  is  to  urge  the  Subcommittee  to  adopt 
the  recommendations  of  the  Board  of  the  Federal  Judicial  Center,  chaired  by  the 
Chief  Justice,  and  support  enactment  of  the  Court  Arbitration  Authorization  Act  of 
1993  (HR.  1102)  adopted  by  the  House  of  Representatives.  I  thank  you  for  the  op- 
portunity to  appear  and  testify. 

I.  BACKGROUND 

It  is  now  generally  accepted  that  exclusive  reliance  on  traditional  adjudication  can 
no  longer  adequately  serve  the  goal  of  providing  a  just,  speedy,  and  inexpensive  de- 
termination of  every  civil  action  filed  in  the  federal  district  courts.  An  increasing 
number  of  courts  are  therefore  sponsoring  alternative  dispute  resolution  (ADR)  pro- 
grams and  Congress  itself  has  acknowledged  the  vital  role  of  such  programs  in  the 
Civil  Justice  Reform  Act  of  1990  (CJRA),  requiring  certain  districts  to  adopt  and  all 
others  to  consider  adopting  ADR  programs.  Such  programs  can  provide  cost-effective 
means  of  resolving  dispute,  lessen  litigation  cost  and  delay,  and  reduce  civil  back- 
logs and  judicial  burden. 

Court-annexed  arbitration  is  one  of  several  court-based  ADR  options  (to  be  distin- 
guished from  ADR  girrangements  made  by  individual  judges  in  particular  cases). 
Other  ADR  programs  in  use  by  courts  include  Early  Neutral  Evaluation,  Case  Valu- 
ation, non-binding  Summary  Jury  or  Bench  (Mini)  Trial,  and  Mediation.  Each  of 
these  procedures  is  intended  to  assist  litigants  in  resolving  their  disputes  short  of 
full  trial,  and  they  do  so  by  providing  non-binding  input  from  a  neutral  party.  In 
addition  binding  arbitration  is  available  but  is  of  course  dependent  on  consent  by 
all  parties. 

A  defining  feature  of  arbitration  is  that  it  provides  parties  a  neutral's  judgment 
on  the  merits  of  a  case  after  a  semi-formal  adjudicative  hearing.  This  feature  makes 
arbitration  particularly  suited  to  the  settlement  of  contract  and  tort  cases  involving 
modest  sums  of  money,  i.e.,  cases  in  which  litigation  costs  tend  to  be  disproportion- 
ate to  the  amount  at  stake.  Arbitration  is  distinguished  from  mediation  which  is  an 
informal  process  where  a  neutral  helps  the  parties  identify  the  issues  in  dispute  and 
reach  agreement.  The  mediator's  role  is  to  encourage  the  litigants  to  reach  a  nego- 
tiated settlement,  not  to  offer  an  opinion  on  the  merits.  Presently  participation  in 
the  available  court-based  ADR  programs  other  than  mandatory  court-  annexed  arbi- 
tration is  dependent  on  the  consent  of  the  parties  (except  for  a  few  settlement,  medi- 
ation and  valuation  programs). 
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Congress  recognized  the  value  of  court-annexed  arbitration  when,  in  1988,  it  en- 
acted legislation  authorizing  ten  pilot  courts  either  to  continue  mandatory  court-an- 
nexed arbitration  programs  then  in  operation  or  institute  new  programs.  The  legis- 
lation also  authorized  the  adoption  of  voluntary  arbitration  programs  in  ten  addi- 
tional courts  (to  be  selected  by  the  Judicial  Conference  of  tne  United  States).  28 
U.S.C.  §§651-658. 

The  ten  mandatory  arbitration  pilot  courts  are: 

Eastern  Pennsylvania 
Middle  Florida 
Western  Missouri 
Western  Oklahoma 
Middle  North  CaroUna 
Northern  California 
Western  Michigan 
New  Jersey 
Eastern  New  York 
Western  Texas 

The  ten  pilot  courts  approved  to  adopt  voluntary  arbitration  programs  are: 

Arizona  * 
Middle  Georgia  * 
Western  Kentucky 
Northern  New  York  * 
Western  New  York  * 
Northern  Ohio  * 
Western  Pennsylvania  * 
Western  Virginia 
Utah 
Western  Washington  * 

Only  the  seven  voluntary  courts  marked  with  an  asterisk  have  programs  in  oper- 
ation at  this  time. 

Under  the  terms  of  the  1988  legislation,  authority  for  these  programs  expires  in 
November  1993. 

In  addition  to  authorizing  the  continuation  of  existing  mandatory  programs  and 
the  adoption  of  voluntary  programs  in  ten  new  pilot  courts,  the  1988  legislation  di- 
rected the  Federal  Judicial  Center  to  submit  to  Congress  a  report  on  its  implemen- 
tation within  five  years  of  enactment.  The  Federal  Judicial  Center  was,  at  that 
time,  already  in  the  process  of  evaluating  the  ten  mandatory  programs  using  a  re- 
search design  that  Congress  formally  embodied  in  its  1988  legislation.  This  study 
was  transmitted  to  Congress  on  October  4,  1991,  along  with  the  Center  Board's  leg- 
islative recommendations. 

General  description  of  court-annexed  arbitration  procedures 

Court-annexed  arbitration  generally  consists  of  the  following  elements: 

•  Cases  are  either  mandatorily  referred  to,  or  given  the  opportunity  for,  an  arbi- 
tration hearing  conducted  by  a  single  arbitrator  or  by  a  panel  of  three  arbitra- 
tors. 

•  The  arbitrators  are  lawyers  who  meet  qualification  standards  set  by  the  court 
and  who  are  willing  to  serve  for  a  nominal  fee  or  no  fee  at  all.  Assignment  of 
arbitrators  is  typically  accomplished  either  by  random  draw  from  a  qualified 
pool  of  potential  arbitrators  (often  with  the  opportunity  for  parties  to  strike 
names)  or  by  the  parties  reaching  consensus  on  a  nomination. 

•  The  hearing  is  generally  held  within  two  to  six  months  of  the  time  the  case  is 
at  issue,  after  limited  discovery. 

•  Testimony  is  taken  under  oath  at  a  hearing  where  each  side  presents  its  case 
within  a  framework  of  relaxed  rules  of  evidence.  Following  the  hearing,  arbitra- 
tors issue  a  decision  on  the  merits  of  the  case  and,  where  appropriate,  deter- 
mine an  award. 

•  Parties  dissatisfied  with  the  decision  have  a  specified  period  of  time  in  which 
to  then  file  a  demand  for  triad  de  novo.  If  a  demand  is  filed,  the  case  is  returned 
to  the  regular  docket  for  trial  before  the  assigned  judge,  and  the  trial  is  con- 
ducted as  though  no  arbitration  proceeding  occurred.  If  a  trial  de  novo  is  not 
demanded,  the  arbitration  award  becomes  a  non-appealable  judgment  of  the 
court. 

•  There  is  no  penalty  or  sanction  for  demanding  a  trial  de  novo,  although  some 
courts  have  assessed  the  fees  of  arbitrators  (generally  running  less  than  $250) 
against  a  party  making  a  demand  and  not  improving  its  position  after  triad  (but 
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the  authority  to  impose  these  fees  is  not  necessary  for  the  success  of  the  pro- 
gram). 

II.  RESULTS  OF  THE  EVALUATION  OF  MANDATORY  ARBITRATION  PROGRAMS 

The  Board  of  the  Federal  Judicial  Center  adopted  its  legislative  recommendations 
on  the  strength  of  research  conducted  by  the  Center  and  others.  The  Center's  re- 
search evaluated  the  mandatory  court-annexed  arbitration  programs  of  the  ten  pilot 
courts,  and  its  findings  have  been  pubUshed  and  previously  submitted  to  the  Sub- 
committee. See,  B.  Meierhoefer,  Court -Annexed  Arbitration  in  Ten  District  Courts 
(Federal  Judicial  Center  1990). 

The  primary  objective  of  the  evaluation  was  to  determine  whether  htigants— in 
particular,  the  parties — view  arbitration  as  a  form  of  second-class  justice.  Because 
this  is  an  issue  of  major  concern  to  legislatures  and  courts  contemplating  adoption 
of  such  programs,  the  research  examined  participant  satisfaction  and  views  about 
the  fairness  of  arbitration  procedures  through  surveys  of  3,501  attorneys,  723  par- 
ties and  62  judges.  A  secondary  objective  of  the  evaluation  was  to  determine  wheth- 
er participants  felt  the  programs  were  addressing  goals  such  as  providing  litigants 
with  expanded  options  and  were  reducing  cost,  delay,  and  court  burden.  This  part 
of  the  evaluation  was  informed  by  case  statistics  and  the  survev  information.  The 
major  findings  of  the  study  as  to  each  of  these  objectives  are  as  follows: 

•  Litigant  Satisfaction  and  Views  on  the  Fairness  of  Procedures.  The  study  found 
no  evidence  that  litigants  felt  they  had  received  second-class  justice.  Both  law- 
yers and  parties  involved  in  the  mandatory  programs  overwhelmingly  approved 
the  arbitration  procedures,  generally,  and  believed  that  the  procedures  used  in 
their  individual  hearings  were  fair.  Parties  and  attorneys  selected  arbitration 
as  the  preferred  decision-making  process  over  juries  and  judges  by  substantial 
margins. 

•  Increased  Options  for  Litigants.  Mandatory  but  non-binding  court-annexed  arbi- 
tration offers  parties  an  additional  option,  i.e.,  the  opportunity  to  receive  an  ad- 
visory adjudication  on  the  merits  early  in  the  case  and  at  relative  low  cost, 
when  otherwise  their  choice  would  be  only  between  settlement  or  going  to  trial. 
Substantial  numbers  of  parties  find  this  attractive.  For  most  of  these  cases  (the 
program  under  the  statute  is  limited  to  cases  involving  less  than  $100,000)  trial 
is  in  any  event  not  an  economically  feasible  alternative.  Even  where  a  trial  de 
novo  demand  was  made,  over  half  of  the  parties  and  attorneys  did  not  consider 
that  arbitration  was  a  waste  of  time. 

•  Cost  Reduction.  Arbitration  programs  may  reduce  the  cost  of  litigation.  When 
asked  whether  they  thought  savings  were  achieved  through  arbitration,  about 
two-thirds  of  the  attorneys  responded  affirmatively.  When  asked  whether  their 
dispute  was  resolved  at  a  reasonable  cost,  about  two-thirds  of  the  parties  re- 
sponded in  the  same  way. 

•  Reduction  in  Time  to  Disposition.  Parties  reported  reasonable  case  processing 
times  for  arbitration  cases  and  arbitration  does  not  appear  to  delay  resolution 
of  de  novo  demand  cases.  Other  Federal  Judicial  Center  research  has  found  that 
arbitration  programs  can,  but  do  not  always,  reduce  disposition  times,  i 

•  Reduction  in  Court  Burden.  Court-annexed  programs  tend  to  reduce  judges 
caseload  burden  so  that  judicial  resources  can  be  reallocated  to  other  cases  on 
the  court's  calendar.2  A  large  majority  of  the  judges  supported  their  court's  arbi- 
tration program  and  believe  that  arbitration  reduces  court  burden.  The  view 
that  other  courts  would  do  well  to  introduce  arbitration  was  almost  universally 
supported. 

m.  THE  LEGISLATIVE  RECOMMENDATIONS  OF  THE  BOARD  OF  THE  FEDERAL  JUDICIAL 

CENTER 

On  the  basis  of  these  findings,  the  Center's  Board  recommended  that  Congress 
authorize  any  federal  district  court  to  adopt  a  program  of  mandatory  court-annexed 
arbitration.  Recognizing  that  this  research  did  not  compare  the  relative  rnerits  of 
mandatory  and  voluntary  programs,  but  reasoning  that  the  evidence  needed  to  sup- 


1 A  previous  Federal  Judicial  Center  evaluation  of  court-annexed  arbitration  in  three  district 
courts  had  found  such  programs  capable  of  achieving  the  utilitarian  goal  of  reducing  time  to 
disposition.  E.  Lind  &  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in  Three  federal 
Disfricf  Courts  (FederalJudicial  Center  rev.  ed.  1983).  .    ..  ■  *. 

2  A  previous  Federal  Judicial  Center  evaluation  of  court-annexed  arbitration  in  three  district 
courts  had  found  that  the  programs  were  likely  to  have  reduced  the  incidence  of  trials.  E.  Lind 
&  J.  Shapard,  Evaluation  of  Court-Annexed  Arbitration  in  Three  Federal  District  Courts  (Federal 
Judicial  Center  rev.  ed.  1983). 
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port  authorization  of  mandatory  programs  was  more  than  adequate  to  support  inclu- 
sion of  a  recommendation  in  favor  of  voluntary  programs  as  well,  the  Board  adopted 
the  following  resolution: 

Pursuant  to  the  requirements  of  §  903(b)  of  Pub.  L.  100-702,  and  based  on  find- 
ings from  studies  conducted  by  the  Federal  Judicial  Center,  and  without  diminish- 
ing the  authority  of  federal  district  judges  to  manage  their  assigned  cases,  the  Cen- 
ter Board  recommends  that: 

(1)  Confess  enact  a  provision  in  28  U.S.C.  authorizing  all  federal  courts 
to  adopt,  in  their  discretion,  local  rules  for  arbitration,  to  be  mandatory  or 
voluntary  in  the  discretion  of  the  court,  and 

(2)  the  Federal  Judicial  Center  study  and  report  on  the  experience  of 
courts  using  voluntary  programs,  and 

(3)  the  Judicial  Conference  of  the  United  States  monitor,  through  reports 
of  the  Federal  Judicial  Center  and  otherwise,  the  federal  courts'  experience 
with  arbitration  in  order  to  formulate  policies  to  guide  and  support  such 
programs  and  to  develop  more  specific  recommendations  to  Congress. 

The  Center  has  begun  a  study  of  the  voluntary  programs. 

IV.  THE  VOLUNTARY  VS.  MANDATORY  DISTINCTION 

Mandatory  programs 

The  most  frequently  expressed  concerns  about  the  mandatory  referral  of  cases  to 
alternative  dispute  resolution  programs  is  a  perception  that  it  may  interfere  with 
the  right  to  a  full  trial  and  that  it  may  lead  litigants  to  believe  that  they  are  receiv- 
ing second-class  justice. 

The  Right  to  Trial.  While  eligible  cases  are  placed  into  a  mandatory  arbitration 
track  upon  filing,  they  are  also  assigned  to  a  district  judge  who  has  the  power  to 
remove  them.  On  a  showing  of  good  cause,  therefore,  a  party  can  avoid  Eirbitration 
should  it  be  inefficient  or  inappropriate  for  the  case. 

A  party  always  has  a  right  to  claim  a  trial  de  novo  following  the  arbitration.  The 
arbitration  decision  becomes  binding  only  after  expiration  of  the  time  in  which  a 
party  may  demand  a  trial  de  novo.  A  dissatisfied  litigant  therefore  retains  the  right 
to  go  to  trial.  Some  programs  build  in  disincentives  to  de  novo  demands  by  specify- 
ing that  Utigants  who  make  a  demand  but  do  not  receive  a  judgment  that  is  better 
than  the  arbitration  award  must  pay  the  arbitrator's  fee.  These  fees  generally  do 
not  exceed  $250,  depending  on  the  program. 

The  study  produced  no  evidence  indicating  that  these  disincentives  are  seen  as 
a  significant  barrier  to  going  to  trial.  Indeed,  districts  with  higher  fees  had  propor- 
tionally more  cases  arbitrated  and  more  de  novo  demands  than  those  with  lower 
fees.  Given  the  insignificance  of  these  financial  disincentives  compared  to  the  cost 
of  going  to  trial,  it  is  unlikely  that  they  would  dissuade  a  litigant  who  would  other- 
wise have  pursued  the  case  to  trial  from  making  a  de  novo  demand.  The  authority 
to  impose  these  costs  now  contained  in  the  statute  is  therefore  not  essential  to  the 
program. 

In  any  event,  as  previously  noted,  trial  may  not  have  been  a  realistic  option  to 
begin  with  for  many  of  the  small-stake  cases  that  are  referred  to  these  programs; 
cases  with  a  prayer  of  $100,000,  the  statutory  limit  (except  in  grandfathered  dis- 
tricts) can  rarely  be  litigated  economically  in  federal  court.  Rather  than  imposing 
a  barrier  to  trial,  arbitration  may  in  practice  actually  afford  a  cost-effective  adju- 
dicative alternative  to  litigants  who  could  not  afford  conventional  adjudication. 

Second-Class  Justice.  There  is  no  evidence  that  litigants  in  cases  mandatorily  re- 
ferred to  arbitration  see  themselves  as  receiving  second-class  justice.  Eighty  percent 
of  all  parties  in  cases  mandatorily  referred  to  arbitration  agreed  that  the  procedures 
used  to  handle  their  cases  were  fair.  Agreement  was  even  higher  (84  percent)  among 
parties  with  previous  trial  experience.  In  the  Middle  District  of  North  Carolina  a 
random  design  was  used  for  the  evaluation,  and  parties  in  arbitration  cases  were 
significantly  more  likely  to  say  that  the  procedures  used  to  handle  their  case  were 
fair  than  were  those  in  a  control  group  of  cases  that  went  through  regular  proce- 
dures. Further,  half  of  all  parties  who  participated  in  an  arbitration  hearing  se- 
lected arbitration  as  their  preferred  method  of  decision  making  when  asked  to 
choose  among  judges,  juries,  arbitration,  or  given  the  choice  of  stating  that  it 
"makes  no  difference." 

Voluntary  programs 

It  is  sometimes  said  that  if  court-annexed  arbitration  is  a  good  thing,  why  not  let 
it  fly  on  its  own  merits  instead  of  mandating  participation?  Of  course,  authorizing 
courts  to  adopt  a  mandatory  program  does  not  require  any  to  participate.  The  pend- 
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ing  bill,  and  the  Federal  Judicial  Center  recommendation,  would  only  permit — not 
require — a  court  to  adopt  a  program,  either  mandatory  or  voluntary. 

Experience  has  demonstrated,  however,  that  voluntary  programs  experience  dif- 
ficulty in  attracting  and  retaining  cases.  The  seven  courts  with  voluntary  programs 
active  at  the  end  of  January  1993  rely  on  three  different  systems  for  referring  cases 
to  arbitration;  these  courts  have  experienced  different  degrees  of  success. 

One  system  refers  cases  to  the  program  through  simple  notification,  by  way  of  a 
local  rule,  that  the  program  is  available  should  litigants  wish  to  use  it.  The  two 
courts  with  voluntary  programs  modeled  after  this  referral  system  have  been  in  op- 
eration only  a  short  time  (between  them  a  total  of  ten  months).  In  that  time,  how- 
ever, only  one  case  has  requested  referral  to  arbitration. 

A  second  referral  system  involves  giving  notice  and  inviting  selected  cases  to  opt 
into  the  program.  One  court  has  structured  its  arbitration  program  around  this  ap- 
proach and  engaged  in  extensive  outreach  efforts  to  potential  users.  In  addition, 
judges  discuss  the  availability  of  arbitration  with  litigants  at  a  scheduled  pretriaJ 
conference.  Of  more  than  1800  cases  given  notice  thus  far,  however,  only  four  cases 
have  consented  to  enter  the  program. 

A  more  aggressive  system  for  referral  involves  placing  selected  cases  into  the  pro- 
gram subject  to  liberal  opt-out  provisions.  Four  courts  have  adopted  this  approach 
with  varying  degrees  of  success.  One  of  these  courts  has  had  a  program  in  operation 
for  a  year  now.  Though  participants  and  judges  consider  the  program  quite  success- 
ful, it  has  experienced  a  70  percent  opt-out  rate.  The  other  courts  have  done  better, 
but  their  early  opt-out  rates  of  47  percent,  49  percent,  and  56  percent  (after  more 
than  a  year  in  operation  for  each)  still  reflect  a  significantly  lower  rate  of  participa- 
tion than  found  among  the  mandatory  programs.  At  the  same  time,  the  courts  have 
not  seen  these  lower  participation  rates  translate  into  a  corresponding  decrease  in 
the  rate  at  which  trials  de  novo  are  demanded. 

No  data  are  yet  available  on  litigant  satisfaction  with  voluntary  programs  and  the 
numbers  reported  above  are  early  findings  that  may  change.  I  mention  them  to  il- 
lustrate, however,  that  the  theoretical  appeal  of  voluntary  procedures  diminishes 
greatly  in  light  of  the  problems  that  impair  their  effectiveness  and  utility. 

A  recent  study  by  the  Law  and  Public  Policy  Committee  of  the  Society  of  Profes- 
sionals in  Dispute  Resolution  (SPIDR),  a  professional  organization  whose  member- 
ship is  made  up  of  dispute  resolution  experts,  offered  the  following  as  potential  ad- 
vantages of  mandatory  over  voluntary  participation: 

•  Parties  frequently  respond  favorably  to  mandated  resolution.  Some  are  recep- 
tive to  court  control  of  the  procedures.  In  some  instances,  this  is  preferable  to 
placing  control  in  the  hands  of  an  opponent,  who  may  be  forcing  them  to  spend 
thousands  of  dollars  on  litigation  while  refusing  a  "face  to  face"  discussion. 

•  Rates  of  voluntary  usage  are  often  low  because  parties  or  their  lawyers  are 
more  accustomed  to  the  litigation  process  or  do  not  want  to  signal  to  their  ad- 
versary a  desire  for  compromise.  Mandating  use  of  dispute  resolution  processes 
often  increases  substantially  the  total  number  or  cases  settled  through  their 
use. 

•  Effective  dispute  resolution  programs  require  adequate  administrative  support. 
By  increasing  the  caseload,  mandated  participation  allows  the  administration  to 
be  provided  on  a  cost-effective  basis. 

•  The  expanded  use  of  ADR  processes  as  a  result  of  mandating  participation  will 
serve  to  educate  the  parties  and  their  lawyers,  perhaps  resulting  in  an  in- 
creased voluntary  use  of  dispute  resolution  programs  outside  the  court  process. 3 

While  we  will  continue  our  study  of  these  programs,  the  consideration  of  legisla- 
tion to  authorize  courts  to  adopt  either  mandatory  or  voluntary  programs  should  not 
be  delayed  in  the  expectation  that  the  voluntary  programs  will  prove  to  be  as  suc- 
cessful as  mandatory  programs.  Timely  action  on  the  recommendations  is  particu- 
larly important  in  light  of  the  confusion  that  has  followed  passage  of  the  Civil  Jus- 
tice Reform  Act  of  1990. 

V.  THE  CONFUSED  STATUS  OF  ARBITRATION  UNDER  THE  CIVIL  JUSTICE  REFORM  ACT 

The  Civil  Justice  Reform  Act  of  1990  requires  each  district  court  to  adopt  and  im- 
plement a  Civil  Justice  Expense  and  Delay  Reduction  Plan  by  December  31,  1993. 
(Pub.  L.  101-650,  §471).  Section  473(a)(6)  of  the  Act  requires  courts  to  consider  "au- 
thorization to  refer  appropriate  cases  to  alternative  dispute  resolution  programs 
that  (A)  have  been  designated  for  use  in  a  district  court;  or  (B)  the  court  may  make 


3  Court  ADR:  Elements  of  Program  Design,  a  publication  of  the  CPR  Legal  Program,  CPR  Ju- 
dicial Project,  by  Elizabeth  Plapinger  and  Margaret  Shaw,  (p.  16),  1992. 


80 

available,  including  mediation,  minitrial,  and  summary  jury  trial."  A  number  of 
courts  subsequently  inquired  as  to  whether  they  may  consider  adoption  of  any  type 
of  arbitration  program  if  they  are  not  one  of  the  20  arbitration  courts  authorized 
by  the  Judicial  Improvements  and  Access  to  Justice  Act  of  1988. 

The  General  Counsel  of  the  Administrative  Office  of  the  United  States  Courts  is- 
sued an  advisory  opinion  on  July  5,  1991,  stating  that,  in  his  view,  "the  CJRA 
should  be  read  as  not  expanding  arbitration  beyond  that  already  statutorily  pro- 
vided." While  not  all  courts  agree  with  this  interpretation,  noting  that  the  list  of 
programs  that  courts  may  make  available  under  § 473(a)(6)(B)  is  not  exhaustive, 
most  have  so  far  felt  bound  by  it.  As  a  result,  only  a  few  courts  have  proceeded  with 
plans  to  offer  court-annexed  arbitration  programs. ^  Other  courts  have  been  discour- 
aged from  considering  adoption  of  court-annexed  arbitration.  It  would  be  ironic,  in- 
deed, for  Congress — after  mandating  the  adoption,  or  least  consideration,  of  ADR 
Erograms  by  every  district — to  withhold  authority  to  adopt  the  program  that  1)  has 
een  most  closely  studied  and  has  proved  itself  satisfactory  to  nearly  all  the  partici- 
pating judges,  attorneys,  and  parties,  and  2)  provides  Utigants  in  smaller  dollar 
cases  the  only  option  for  an  early  and  inexpensive  advisory  adjudication  on  the  mer- 
its. 

I  therefore  respectfully  urge  adoption  of  the  Center  Board's  recommendation  and 
enactment  of  legislation  to  implement  it. 

Judge  William  W.  Schwarzer  Responses  to  Questions  Submitted  by  Senator 

Cohen 

Question  1.  Judge  Schwarzer,  I  understand  that  the  Federal  Judicial  Center  rec- 
ommends that  Congress  authorize  any  federal  district  court  to  adopt,  at  its  discre- 
tion, a  program  of  mandatory  court-annexed  arbitration.  Yet  you  also  endorse  H.R. 
1102  which,  in  its  amended  form,  requires  federal  courts  to  adopt  some  type  of  arbi- 
tration program. 

a.  Could  you  please  clarify  your  position  and  tell  me  whether  you  believe  that 
mandating  federal  courts  to  adopt  arbitration  proceedings  merits  Congress'  support? 

b.  How  do  you  respond  to  the  argument  that  H.R.  1102  should  not  mandate  all 
federal  courts  to  enact  some  form  of  arbitration  because  there  are  some  courts,  such 
as  the  federal  district  court  in  Maine,  that  do  not  have  overcrowded  dockets  and  are, 
therefore,  able  to  provide  speedy  civil  trials? 

c.  In  light  of  the  fact  that  not  all  federal  courts  are  faced  with  overcrowded  dock- 
ets, would  you  agree  that  requiring  every  court  to  adopt  some  form  of  arbitration 
is  unnecessary? 

Answer  la.  As  the  question  states,  the  Board  of  the  Federal  Judicial  Center  has 
recommended  legislation  that  would  authorize  any  district  to  adopt  either  a  manda- 
tory or  a  voluntary  non-binding  court-annexed  arbitration  program.  That  is  the  limit 
of  the  Center's  recommendation;  it  has  taken  no  position  other  than  what  appears 
in  my  written  testimony  on  file  with  the  Committee.  While  the  Center  has  not  rec- 
ommended that  courts  be  required  to  adopt  some  form  of  arbitration  program,  I  be- 
lieve that  H.R.  1102  is  not  inconsistent  with  the  Center's  recommendation.  Section 
4  of  H.R.  1102  states  that  "[e]ach  *  *  *  district  covut  shall  authorize  by  local  rule 
the  use  of  arbitration  in  any  civil  action  *  *  *."  Thus  the  statute  would  not  require 
a  court  to  do  more  than  authorize  the  use  of  arbitration  if  the  litigants  elect  such 
a  procedure,  and  it  would,  of  course,  not  require  any  litigant  to  participate  in  arbi- 
tration. 

b.  If  districts  having  a  current  docket,  such  as  the  district  court  of  Mgiine,  were 
to  authorize  the  use  of  voluntary  arbitration  under  H.R.  1102,  the  effect  would  be 
not  to  impose  any  burden  on  the  court  or  the  litigants,  but  rather  to  offer  an  addi- 
tional option  to  litigants  wishing  to  take  advantage  of  it.  Experience  has  shown  that 
even  in  courts  with  current  dockets,  litigants  often  see  advantages  in  opting  for  less 
formal  and  expensive  means  of  resolving  their  disputes. 

c.  As  stated  above,  the  Center  has  not  recommended  that  all  courts  be  required 
to  adopt  some  form  of  arbitration. 

Question  2.  Several  panelists  stated  that  requiring  parties  to  pay  a  fee  when  they 
opt  for  a  trial  de  novo  subsequent  to  an  arbitration  proceeding  prevents  attorneys 
from  improperly  using  arbitration  as  a  discovery  device  prior  to  trial.  Opponents  of 
such  fees  argue  that  it  is  unfair  to  require  litigants,  who  are  often  unable  to  assume 


4  Four  early  implementation  districts  that  were  not  covered  by  the  Judicial  Improvements  and 
Access  to  Justice  Act  of  1988  included  provisions  for  voluntary  court-annexed  arbitration  in  their 
cost-and-delay-reduction  plans  but  it  is  not  known  how  active  these  programs  are.  A  fifth  dis- 
trict has  deferred  implementation  of  an  arbitration  program  pending  legislative  clarification. 
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the  immense  costs  of  litigation,  to  pay,  in  addition  to  the  cost  of  arbitration,  an  addi- 
tional sum  before  their  case  is  heard  in  a  court  of  law. 

a.  How  do  you  respond  to  the  criticism  that  the  fees  would  have  a  chilling  effect 
on  bringing  a  case  to  court? 

b.  How  do  we  balance  the  need  to  minimize  abuse  of  the  arbitration  proceeding 
by  imposing  fees  with  the  need  to  ensure  that  access  to  the  federal  courts  is  not 
limited  for  litigants  of  modest  means? 

Answer  2a.  Although  in  theory  there  could  be  a  chilling  effect  from  requiring  par- 
ties to  pay  the  arbitrators'  fees  when  they  opt  to  go  to  trial  de  novo  and  then  do 
not  as  a  result  improve  their  position,  the  Federal  Judicial  Center  study  shows  that 
in  practice  this  has  not  occurred.  Those  fees  have  rarely  exceeded  $250,  an  amount 
too  small  to  be  significant  to  the  decision  whether  to  go  to  trial.  The  study  shows 
that  requests  for  trial  de  novo  have  been  no  less  frequent  where  the  fees  have  been 
imposed  than  where  they  have  not.  However,  I  agree  that  no  requirement  that  could 
be  perceived  to  be  an  impediment  to  going  to  trial  should  be  imposed.  I  believe  that 
fee  shifting  is  not  necessary  to  the  success  of  court-annexed  arbitration  programs 
and  could  be  eliminated. 

b.  The  Center  study  did  not  disclose  evidence  of  abuse  of  the  arbitration  process. 
Moreover,  as  noted  above,  imposing  arbitrators'  fees  on  parties  opting  for  trial  de 
novo  would  not  seem  to  be  a  significant  deterrent. 

Question  5.  In  response  to  a  previous  question  by  Senator  Heflin  regarding  the 
contradiction  between  allowing  each  federal  court  to  adopt  its  version  of  arbitration 
programs  with  one  goal  of  court  reform  which  is  uniformity,  you  stated  that  there 
is  no  such  contradiction  because  Congress,  in  the  Civil  Justice  Reform  Act,  directed 
the  federal  courts  to  exEimine  ways  to  improve  and  develop  local  rules  that  conform 
to  the  individual  needs  of  the  court. 

a.  What  is  your  view  of  the  suggestion  that,  when  courts  are  given  the  discretion 
to  adopt  arbitration  programs,  at  a  minimum  they  should  be  required  to  adopt  cer- 
tain minimum  standards  such  as  that  the  rules  of  evidence  be  applied  in  all  federal 
court-annexed  arbitration  proceedings? 

b.  Do  you  believe  that  uniform  minimum  standards  may  help  dispel  the  criticism 
that  court-annexed  arbitration  is  far  too  informal  and  subjects  litigants,  even  those 
who  agree  to  participate  and  are  happy  with  the  outcome,  to  lesser  forms  of  justice? 

Answer  5a.  Experience  with  the  pilot  programs  has  not  disclosed  a  need  for  the 
imposition  of  statutory  minimum  standards.  With  particular  reference  to  requiring 
arbitration  proceedings  to  comply  with  the  federal  rules  of  evidence,  this  would  tend 
to  increase  costs  and  defeat  the  purpose;  in  a  personal  injury  case,  for  example,  it 
would  require  the  presence  of  the  treating  physician  in  order  for  the  doctor's  chart 
to  be  received  in  evidence.  It  is  advisable,  of  course,  for  courts  to  maintain  quality 
standards  for  arbitrators  but,  based  on  experience  with  the  pilot  programs,  courts 
can  probably  be  trusted  to  adopt  standards  that  are  adequate  and  also  appropriate 
for  the  particular  district. 

b.  The  Center's  study  shows  that  the  participants  in  court-annexed  arbitration 
programs  were  overwhelmingly  of  the  view  that  they  were  not  subjected  to  "lesser 
forms  of  justice"  and  were  satisfied  with  the  procedure;  there  is  no  evidence  of  criti- 
cism from  participants  about  informality  or  inferior  treatment.  It  is  important  to 
have  in  mind  that  these  programs  cover  only  the  smaller  cases  which  in  many 
(though  not  all)  courts  are  not  economical  to  Utigate.  As  a  practical  matter,  nearly 
all  of  those  cases  settle  before  trial.  Mandatory  non-binding  court-annexed  arbitra- 
tion, fair  from  providing  second  class  justice  in  those  cases,  provides  an  option  to  liti- 
gants in  addition  to  settlement  negotiation  which  would  not  otherwise  exist:  an  in- 
formed, relatively  early,  and  inexpensive  neutral  evgduation  of  the  case;  in  other 
words,  a  "day  in  court"  they  would  not  otherwise  have. 

Senator  Grassley.  Could  I  clarify  at  this  point?  You  are  right  in 
saying  that  we  have  an  amendment,  but  I  would  like  to  character- 
ize it  as  an  idea  and  a  proposed  amendment  that  we  expect  to  work 
with  Senator  Heflin  on  trying  to  reach  an  agreement. 

Judge  SCHWARZER.  Perhaps  I  misspoke. 

Senator  Grassley.  No,  you  did  not  misspeak.  I  just  wanted  to 
clarify  the  fact  that  I  am  not  adamant  in  the  sense  that  what  you 
saw  on  paper  is  exactly  what  we  have  to  have. 

Judge  SCHWARZER.  Our  study  shows,  Senator,  in  principle,  that 
sanctions  are  irrelevant  to  the  process.  That  is,  you  don't  get  any 
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more  trials  de  novo  in  districts  that  have  lesser  or  no  sanctions.  So 
we  don't  need  them,  and  that  is  the  general  consensus  among  peo- 
ple involved  in  the  process. 

Senator  Grassley.  I  appreciate  your  comment. 

Judge  SCKWARZER.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Heflin.  Judge  Brazil? 

STATEMENT  OF  HON.  WAYNE  D.  BRAZIL 

Judge  Brazil.  Thank  you  very  much,  Mr.  Chairman  and  Senator 
Grassley.  I  appreciate  very  much  being  here.  Like  the  good  Judge 
from  Arkansas,  I  feel  more  than  a  little  intimidated. 

I  would  like  to  start  by  endorsing  what  Judge  Schwarzer  has 
said.  I  serve  in  a  court  that  has  had  a  presumptively  mandatory 
program  for  15  years  with  which  we  have  had  no  problems  and 
overwhelming  success. 

I  also  strongly  support  the  suggestion  made  by  Senator  Grassley 
that  there  be  no  penalties  of  any  kind  whatsoever  for  the  trial  de 
novo  election,  I  think  partly  because  it  has  been  shown  that  small 
penalties  don't  work  and  partly  because  large  penalties,  I  think,  do 
raise  concerns  about  the  seventh  amendment,  concerns  which  we 
should  not  raise. 

I  also  strongly  support  the  notion  that  individual  courts,  espe- 
cially metropolitan  courts  like  the  one  in  which  I  sit,  should  have 
the  option  of  mandatory  programs.  It  may  well  be,  as  Judge  Wilson 
says,  that  in  certain  jurisdictions  a  trial  date  can  be  delivered  time- 
ly. In  our  jurisdiction,  we  have  conscientious,  hard-working  judges 
who  also  work  on  Saturdays  and  they  can't  deliver  a  trial  date, 
partly  because  of  the  criminal  docket  and  partly  because  of  very 
heavy  intellectual  property  caseloads  we  have.  They  can't  deliver  a 
trial  sooner  than  20  to  24  months  into  the  case. 

We  can  deliver  an  arbitration  hearing  which,  as  Judge  Schwarzer 
indicates,  the  vast  majority  of  litigants  and  lawyers  appreciate 
greatly,  in  7  to  8  months.  So  I  would  ask  respectfully  that  courts 
like  ours  be  permitted  to  continue  with  these  clearly  successful  pro- 
grams. 

I  also  want  to  emphasize  where  our  court  is  coming  from.  I  can't 
speak  for  other  courts,  but  I  especially  would  like  to  address  Sen- 
ator Heflin  in  this  respect,  because  I  think — I  hope  I  am  not  pre- 
suming too  much — that  I  understand  what  drives  his  concerns  and 
interests  here,  and  I  think  yours  and  mine  and  the  person  who  was 
my  mentor  in  this  process.  Chief  Judge  Robert  F.  Peckham,  are 
proceeding  on  exactly  the  same  philosophic  basis. 

Federal  Courts  are  service  institutions.  The  people  we  serve  are 
the  people  of  the  United  States.  We  do  not  serve  ourselves.  We  are 
not  driven  by  an  institutionally  selfish  or  narrow  desire  to  reduce 
our  backlogs  or  reduce  our  work.  We  want  to  provide  service  to  peo- 
ple who  come  through  the  system,  and  the  service  we  provide  in 
the  form  of  a  jury  trial  is  not  accessible  in  small  cases. 

The  reason  we  started  our  program  is  because  we  knew  that  if 
you  had  to  wait  2  years  and  spend  $30,000  or  $40,000  or  $50,000 
to  go  through  the  full  system  to  get  a  jury  verdict,  you  essentially 
had  no  alternative  except  to  settlement.  RAND  studies  show  pro- 
found alienation  by  some  clients  from  settlement  processes  in 
which  they  play  no  meaningful  role. 
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So  the  real  alternative  to  a  jury  trial  is  settlement.  In  fact,  often 
the  settlement  is  between  a  lawyer  and  a  claims  adjuster  and  there 
is  no  meaningful  day  in  court.  Our  program  is  designed  to  give 
small  litigants  a  meaningful  equivalent  of  a  day  in  court,  and  92 
percent  of  them  say  this  is  a  fair  process  and  they  are  grateful  for 
it. 

Thank  you. 

[The  prepared  statement  of  Judge  Brazil  follows:] 

Prepared  Statement  of  Hon.  Wayne  D.  Brazil 

SUMMARY 

The  Northern  District  of  California's  non-binding,  presumptively  mandatory  airbi- 
tration  program,  to  which  an  average  of  about  500  small  and  moderate  sized  tort 
and  contract  cases  have  been  assigned  per  year  since  1978,  was  designed  to  provide 
parties  who  cannot  afford  (or  justify)  the  cost  of  full  preparation  for  and  participa- 
tion in  a  jury  trial,  and/or  who  cannot  wait  until  the  court  can  provide  such  a  trial, 
with  an  early  equivalent  of  a  day  in  court  and  a  meaningful  hearing.  In  the  real 
world,  where  the  cost  of  litigation  has  become  exorbitant,  such  parties  have  tradi- 
tionally had  only  one  alternative,  and  that  alternative  was  not  a  jury  trial.  Rather, 
these  parties  have  faced  the  alienating  prospect  of  having  their  case  "resolved" 
through  off-the-record  settlement  negotiations  between  their  lawyer  and  their  oppo- 
nent's lawyer,  settlement  negotiations  from  which  the  clients  were  routinely  ex- 
cluded and  in  which  they  had  no  opportunity  to  tell  their  side  of  the  story.  Com- 
pared to  that  common  mode  of  disposition,  arbitration  is  a  compellingly  attractive 
alternative  for  many  litigants. 

Non-binding,  prestimptively  mandatory  arbitration  programs  should  reach  onlv 
straightforward  tort  and  contract  cases,  or  their  equivalent,  and  should  not  reach 
cases  that  involve  politically  or  socially  sensitive  rights,  or  novel  legal  questions,  or 
requests  for  relief  other  than  money  damages. 

Even  though  they  have  not  participated  on  a  voluntary  basis,  the  vast  majority 
of  the  lawyers  and  of  the  Utigants  whose  cases  have  been  assigned  to  the  Northern 
District's  arbitration  program  give  it  high  marks  for  fairness  and  efficiency.  More 
than  80  percent  of  the  lawyers  who  have  been  through  the  program  endorse  it,  and 
even  higher  percentages  praise  the  fairness  of  our  arbitration  hearings.  When  tak- 
ing into  account  fairness,  cost,  and  time,  appreciably  more  lawyers  and  litigants 
would  choose  arbitration  for  deciding  their  cases  than  either  a  bench  or  a  jury  trial. 

Because  presumptively  mandatory  but  non-binding  programs  deliver  a  valued 
service  to  a  large  nvunber  of  cases  that  would  never  be  reached  through  a  purely 
voluntary  program.  Congress  should  continue  to  authorize  our  court,  and  others 
similarly  situated,  to  sponsor  presumptively  mandatory  arbitration  programs. 


I  am  most  grateful  to  Senator  Heflin  and  his  colleagues  for  permitting  me  to 
share  my  views  with  the  Subcommittee  about  this  important  subject. 

I  am  a  Magistrate  Judge  in  the  United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  which  has  sponsored  a  non-binding,  presumptively  mandatory  ar- 
bitration program  for  small  and  moderate  sized  tort  and  contract  cases  since  1978.1 
Since  1984  I  have  been  the  judicial  officer  to  whom  our  Court  has  assigned  front- 
line responsibility  for  monitoring  this  program  and  for  supervising  its  administra- 
tion. Nonetheless,  I  appear  here  to  present  my  own  views,  not  as  an  official  spokes- 
person for  the  Northern  District. 

As  you  know,  the  Judicial  Conference  of  the  United  States  has  adopted  policy  po- 
sitions with  respect  to  legislation  about  arbitration  programs  in  federal  courts.  I  do 
not  represent  the  Conference  and  am  not  in  a  position  to  elaborate  on  the  positions 
it  has  adopted. 


1  Over  the  15  year  life  of  the  Northern  District's  arbitration  program,  the  number  of  tort  and 
contract  cases  designated  at  the  time  of  fihng  for  the  arbitration  track  has  averaged  between 
500  and  550  per  year.  By  local  rule,  cases  whose  value  exceeds  $150,000  are  exempted  from 
the  program,  as  are  cases  in  which  the  principal  relief  sought  is  equitable.  Because  more  than 
20  percent  of  the  cases  are  removed  from  the  arbitration  track  administratively  or  by  judicial 
order,  and  because  an  even  larger  percentage  of  these  suits  are  settled  before  the  date  set  for 
the  arbitration  hearing  (which  usually  is  about  seven  or  eight  months  after  the  complaint  was 
filed),  the  number  of  arbitration  hearings  held  annually  under  this  program  is  about  65. 
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The  dominating  purpose  of  the  Northern  District's  arbitration  program 

It  is  very  important  to  begin  a  presentation  like  this  by  making  clear  the  perspec- 
tive from  which  I  approach  this  subject.  The  presumptively  mandatory  and  non- 
binding  arbitration  program  in  the  Northern  District  always  has  been  driven  by  one 
overriding  objective:  to  serve  better  the  Utigants  who  use  our  court,  the  clients  for 
whose  ultimate  benefit  our  system  of  justice  is  supposed  to  be  designed.  Our  pro- 
gram never  has  been  driven  by  institutionally  selfish  considerations.  When  it  was 
adopted  in  1978,  under  the  visionary  and  progressive  leadership  of  the  late  Chief 
Judge  Robert  F.  Peckham,  the  principal  purpose  of  the  arbitration  program  was  not 
to  reduce  backlogs  in  civil  dockets,  which  were  not  perceived  as  especially  severe. 
Rather,  the  purpose  was  to  provide  litigants  who  were  proceeding  in  good  faith  with 
an  opportunity  to  resolve  their  cases  at  less  cost  (and  sooner)  than  was  reaUstically 
possible  through  a  full  jury  trial— and  in  a  forum  in  which  they  could  make  a  mean- 
ingful presentation  of  their  side  of  the  story,  hear  a  comparable  presentation  by 
their  opponent,  and  receive  a  considered  judgment  from  an  experienced,  knowledge- 
able and  neutral  source.  .  ,        ^  .,    ..  u  4. 

Chief  Judge  Peckham  feared  that  if  we  did  not  provide  a  forum  that  was  substan- 
tially cheaper  than  a  full  jury  trial,  tort  and  contract  cases  of  modest  economic  value 
would  end  up  with  no  forum  at  all— simply  because  the  value  of  the  case  could  not 
support  the  considerable  commitment  of  money  and  time  that  is  required  to  fully 
adjudicate  a  matter  through  a  jury  trial.  The  choice  in  the  real  world  for  these  kinds 
of  cases  was  not  between  jury  trial  and  arbitration,  but  between  arbitration  and  no 
hearing  of  any  kind.  In  other  words,  our  arbitration  program  was  designed  to  serv- 
ice those  cases  that  needed  a  real  adversary  process  but  could  not  afford  a  jury  tnai. 
Chief  Judge  Peckham  was  a  profoundly  democratic  and  humanistic  man;  he  was  as 
deeply  concerned  about  the  pUght  of  the  less  advantaged  and  less  well  off  as  any 
leader  I  have  known.  He  never  would  have  approved  a  program  that  shunted  any 
class  of  cases  off  into  some  second  class  system  of  justice.  Instead,  he  championed 
our  arbitration  program  precisely  because  it  offered  a  better  class  of  justice  to  some 
kinds  of  cases  than  they  otherwise  would  be  able  to  afford. 

When  assessing  the  value  and  role  of  arbitration  programs,  it  is  essential  to  keep 
sharply  in  focus  what  the  real  alternative  to  them  is  for  most  small  and  moderate 
sized  civil  cases.  The  way  most  such  cases  are  resolved  is  not  by  trial  or  any  other 
formal  or  semi-formal  adjudicative  process,  but  through  informal,  secret  sett  ement 
negotiations  between  two  lawyers  (or  a  lawyer  and  a  claims  adjuster)   settlement 
negotiations  from  which  the  clients  are  generally  excluded  complete  y.  Such  settle- 
ment negotiations  offer  the  parties  themselves  no  opportumty  to  tell  their  stones, 
to  present  their  witnesses,  or  to  explain  their  documents.  They  offer  the  parties  no 
opportunity  to  hear  presentations  by  opponents  and  to  question  and  probe  those 
presentations.  Nor  do  they  offer  the  restraint  on  sloppy  or  dishonest  presentation 
that  occurs  when  a  knowledgeable  neutral  presides— or  the  feedback  and  learmng 
that  occurs  through  that  neutral's  articulation  of  a  judgment  after  all  the  presen- 
tations have  been  concluded.  The  risk  of  second  class  justice  is  far  greater  through 
informal,  unstructured,  undisciplined  settlement  negotiations  than  through  an  arbi- 
tration process  that  offers  the  opportunities  and  protections  just  described.  Not  sur- 
prisingly, studies  show  that  clients  are  likely  to  feel  ahenated  from  a  system  of  jus- 
tice that  disposes  of  their  interests  through  settlement  processes  from  which  chents 
are  largely  excluded— and  likely  to  have  very  positive  feelings  about  arbitration  pro- 
grams that  offer  a  meaningful  equivalent  of  a  day  in  court.2  The  studies  also  indi- 
cate that  there  is  a  real  demand  for  the  arbitration  alternative:  when  there  is  an 
arbitration  option,  the  percentage  of  small  and  moderate  sized  cases  that  settles  in- 
formally without  any  kind  of  hearing  declines  because  more  chents  want  the  cost- 
effective  hearing  that  the  arbitration  program  provides.  By  way  of  contrast,  it  the 
only  "hearing"  available  is  a  jury  trial,  with  the  attendant  wait  and  expense,  the 
number  of  cUents  that  simply  give  up  and  accept  settlements  negotiated  by  their 
lawyers  increases.  Thus  the  studies  indicate  that  well-run  arbitration  programs  im- 
prove access  to  justice  for  many  litigants  in  small  and  moderate  sized  cases. 

2See,  e.g.,  E.  Allan  Lind,  Arbitrating  High-Stakes  Cases:  An  Evaluation  g  Court^MnexedA^^ 
titration  in  a  United  States  District  Court,  The  Institute  for  CmlJustice  Rand  (^^.^^.^'^^^^^ 
Lind,  et  al.,  The  Perception  of  Justice:  Tort  Litigants'  Views  of  Trial  Couri-Anne:^dArbitranon 
and  Judicial  Settlement  Conferences,  The  Institute  for  Cml  Justice,  Rand  (]989)^^R^bert  J. 
MacCoun,  et  al.  y,  Alternative  Adjudication:  An  Evaluation  of  the  New  Jersey  Automobile  Arbi- 
tration Program:  The  Institute  for  Civil  Justice,  Rand  (1988);  and  Barbara  S.  Meierhoefer, 
Court-Annexed  Arbitration  in  Ten  District  Courts,  Federal  Judicial  Center  (1990). 
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WHAT  KINDS  OF  CASES  SHOULD  ARBITRATION  PROGRAMS  LIKE  OURS  REACH? 

It  is  important  to  emphasize  that  responsible  proponents  of  court-annexed  arbitra- 
tion understand  that  the  reach  of  such  programs  in  federal  courts  should  be  clearly 
limited — and  that  there  are  a  good  many  lands  of  cases  for  which  arbitration  is  de- 
cidedly inappropriate. 

The  kinds  of  cases  that  are  best  suited  to  a  presumptively  mandatory  non-binding 
girbitration  program  like  the  Northern  District's  are  relatively  straightforward  tort 
and  contract  cases  in  which  the  only  relief  sought  is  monetary  and  in  which  the 
amount  in  controversy  is  less  than  about  $150,000.  It  is  to  these  kinds  of  cases  that 
an  arbitration  program  can  deliver  the  best  service — relatively  streamlined  pretrial 
procedures,  cost-effective,  prompt  and  fair  hearings,  and  instructive  and  relatively 
reliable  judgments.  It  is  in  these  kinds  of  cases,  where  there  usually  is  no  provision 
for  fee-shifting  to  the  victor,  that  the  traditional  jury  trial,  with  all  the  costs  of  dis- 
covery, motion  work,  and  formal  preparation,  is  not  an  economically  viable  option. 

There  are  many  kinds  of  cases,  in  shsirp  contrast,  that  should  not  be  subjected 
to  a  presumptively  mandatory  arbitration  program.  Cases  that  raise  issues  of  sen- 
sitive political  or  social  policy  are  the  most  obvious.  In  those  cases,  as  well  as  in 
cases  that  turn  on  novel  or  subtle  questions  of  law,  or  that  involve  wider-ranging 
economic  impact,  there  is  a  special  need  to  have  all  aspects  of  the  process  regulated 
by  a  publicly  appointed  judge — and  to  assure  full  public  access  to  the  content  and 
character  of  the  dispute  resolution  process.  The  parties  to  such  cases  shoiild  be  free 
to  elect  to  proceed  in  the  full  formalism  and  with  the  full  procedural  safeguards  of 
the  traditional  system. 

WHAT  DO  LITIGANTS  AND  LAWYERS  THINK  OF  OUR  ARBITRATION  PROGRAM? 

As  I  have  reported  in  detail  in  another  setting,3  both  clients  and  counsel  have 
given  the  Northern  District's  arbitration  program  high  marks.  These  positive  en- 
dorsements take  on  much  added  significance  in  light  of  the  fact  that  our  program 
always  has  been  presumptively  mandatory — which  means  that  the  views  I  describe 
here  are  from  litigants  and  lawyers  who  did  not  volunteer  to  participate  (the  kinds 
of  folks  that  might  have  a  predisposition  to  say  positive  things  about  the  program), 
but  whose  cases  were  ordered  into  the  program  by  the  court.'* 

In  the  most  comprehensive  study  of  our  court's  program, ^  the  Federal  Judicial 
Center  found  that  85  percent  of  the  litigants  whose  cases  proceeded  to  an  arbitra- 
tion hearing  felt  that  the  entire  arbitration  program  and  the  hearing  itself  were  fair; 
less  than  15  percent  felt  the  process  was  a  waste  of  time.  Also  significant  was  the 
finding  that  78  percent  of  the  clients  felt  that  the  hearing  had  provided  them  with 
a  good  chance  for  their  side  of  the  story  to  be  told.  More  than  80  percent  felt  that 
the  arbitrators  were  well  prepared.  It  also  is  noteworthy  that  more  than  70  percent 
of  the  cUents  felt  that  the  arbitration  process  generally  had  helped  to  bring  the  two 
sides  together.  I  wonder  if  figures  appreciably  higher  than  these  would  result  if  par- 
ties were  asked  similar  questions  after  jury  trials  in  our  court. 

In  the  same  Federal  Judicial  Center  study,  over  80  percent  of  the  lawyers  whose 
cases  had  been  ordered  into  the  arbitration  track  gave  a  positive  overall  endorse- 
ment of  the  program.  More  than  90  percent  of  these  lawyers  indicated  that  the  arbi- 
tration procedures  were  fair,  and  about  two-thirds  felt  that  assigning  the  case  to  the 
arbitration  program  had  resulted  in  an  earlier  and  less  expensive  disposition  of 
their  case.  There  also  was  strong  support  for  the  contribution  to  rational  settlement 
negotiations  that  the  arbitration  program  made:  two-thirds  of  the  lawyers  in  cases 


3  See  W.  Brazil,  A  Close  Look  at  Three  Court-Sponsored  ADR  Programs:  Why  They  Exist,  How 
They  Operate  What  They  Deliver,  and  Whether  They  Threaten  Important  Values,  Vol.  1990  of 
The  University  of  Chicago  Legal  Forum  at  303-397  (pages  363-397  of  this  article  focus  on  the 
court's  non-binding  arbitration  program). 

''Under  our  rules,  cases  that  meet  specified  objective  criteria  automatically  are  assigned  to 
the  arbitration  program,  but  counsel  may  petition  the  assigned  judge  to  have  their  case  removed 
from  the  program  on  a  showing  of  the  kind  contemplated  in  28  U.S.C.  §  952(c)  [part  of  the  Judi- 
cial Improvements  and  Access  to  Justice  Act  of  1988].  As  pointed  out  in  footnote  1,  supra,  more 
than  20  percent  of  the  cases  that  are  assigned  to  the  arbitration  track  at  the  time  of  filing  are 
later  removed  from  it  either  administratively  or  by  judicial  order.  Some  of  these  removals  are 
simply  a  result  of  a  determination  by  more  senior  clerk's  office  staff  that  the  objective  criteria 
for  inclusion  in  the  program  were  not  accurately  applied  at  the  time  of  filing  by  the  clerks  at 
the  front  desk. 

5B.  Meierhoefer  and  C.  Seron,  Court-Annexed  Arbitration  in  the  Northern  District  of  Califor- 
nia, Federal  Judicial  Center  (1988).  The  Federal  Judicial  Center  published  similar  studies  of 
the  arbitration  programs  in  nine  other  federal  district  courts;  the  composite  results  of  these  ten 
studies  are  presented  in  B.  Meierhoefer,  Court-Annexed  Arbitration  in  Ten  District  Courts,  Fed- 
eral Judicial  Center  (1990). 
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that  proceeded  through  the  arbitration  hearing  felt  that  the  award,  even  though  not 
formally  accepted,  provided  a  useful  starting  point  for  post-hearing  settlement  nego- 
tiations. 

I  would  like  to  emphasize  another  significant  finding  from  the  Federal  Judicial 
Center  study.  Lawyers  (and  clients)  6  were  asked  to  compare,  from  several  different 
perspectives,  jury  trials,  bench  trials,  and  arbitrations  as  they  had  experienced  them 
in  our  court.  Wnen  the  focus  of  the  question  was  on  fairness,  i.e.,  which  mode  of 
disposition  was  most  likely  to  produce  a  result  that  was  fair  to  all  concerned,  more 
lawyers  selected  a  bench  trial  (43  percent)  than  either  arbitration  ( 16  percent)  or 
a  jury  trial  ( 12  percent).  The  fact  that  the  remaining  29  percent  indicated  that,  in 
terms  of  likelihood  of  a  fair  result,  it  made  no  difference  which  process  was  used, 
suggests  that  almost  half  the  responding  lawyers  perceive  an  arbitration  under  our 
program  to  be  at  least  as  likely  to  jdeld  a  fair  result  as  a  full  trial  to  the  court. 
But  the  responses  were  even  more  telling  when  counsel  were  asked  to  take  into  ac- 
count costs,  time,  and  fairness,  and  then  to  indicate  which  of  the  three  processes 
they  would  prefer  for  having  their  case  decided:  when  the  question  was  framed  in 
this  more  comprehensive  way,  arbitration  was  chosen  by  far  more  lawyers  (48  per- 
cent) than  either  jury  trial  (12  percent)  or  bench  trial  (28  percent).''  Interestingly, 
the  percentage  favoring  arbitration  was  even  higher  among  plsiintiffs'  lawyers:  52 
percent  of  them  reported  that  they  would  opt  for  arbitration,  while  22  percent  fa- 
vored trial  to  the  court  and  20  percent  trial  to  a  jury.s 

Taken  in  their  entirety,  the  responses  to  these  questions  suggest  that  while  law- 
yers generally  believe  that  full  bench  trials  offer  a  higher  quality  of  decision  making 
than  either  arbitrations  or  jury  trials,  that  perceived  difference  in  quality  is  not 
large  and,  in  a  great  many  cases,  is  more  than  compensated  for  by  the  significant 
savings  in  time  and  money  that  are  realized  when  arbitration  is  used  to  resolve  the 
case.  In  other  words,  a  comprehensive  assessment  of  the  best  interests  of  the  client 
points  to  arbitration  as  the  process  of  choice  for  tort  and  contract  cases  involving 
damages  of  only  small  or  moderate  monetary  value. 

IS  A  PROVISION  FOR  SHIFTING  COSTS  OR  FEES  NECESSARY  TO  MAKE  ARBITRATION 

PROGRAMS  EFFECTIVE? 

After  considering  experiences  here  and  in  Philadelphia,  the  judges  of  the  Northern 
District  concluded,  more  than  three  years  ago,  that  no  benefit  was  being  achieved 
by  a  provision  under  which  a  party  could  have  been  exposed  to  a  cost  (not  fee)  shift- 
ing sanction  if  the  party  demanded  a  trial  de  novo  after  rejecting  an  arbitration 
award  but  failed  to  improve  its  position  in  the  judgment  rendered  after  trial.  That 
provision  was  dropped  in  1989,  with  no  apparent  impact.  The  threat  of  sanctions 
of  relatively  small  economic  bite  will  have  virtually  no  effect  on  litigants'  decisions 
about  whether  to  proceed  to  trial  after  an  arbitration,  but  sanctions  of  substantial 
economic  bite  raise  serious  concerns  about  interfering  with  constitutional  rights  to 
trial  by  jury.  Since  the  only  kind  of  sanction  (small)  that  does  not  generate  constitu- 
tional concerns  seems  to  carry  no  benefit,  I  urge  that  no  such  sanctions  be  per- 
mitted. 

SHOULD  THE  PRESUMPTIVELY  MANDATORY  PROGRAMS  IN  TEN  FEDERAL  COURTS  BE 

PERMITTED  TO  CONTINUE? 

Under  the  objective  criteria  that  are  applied  at  the  time  cases  are  filed,  the  North- 
ern District's  arbitration  program  is  capable  of  reaching  only  certain  limited  cat- 
egories of  cases,  primarily  the  smaller  and  moderate  sized  contract  and  tort  cases 
that  comprise  about  12  percent  of  the  Court's  total  civil  docket.  It  is  only  this  rather 
narrow  band  of  cases  that  is  even  exposed  to  inclusion  in  the  arbitration  track. 

Moreover,  even  as  to  that  narrow  band  of  cases  the  arbitration  program  is  not 
rigidly  mandatory.  It  is,  rather,  only  presumptively  mandatory,  meaning  that  liti- 
gants are  entitled  to  have  their  cases  removed  from  the  program  if  they  make  any 
one  of  the  kinds  of  showings  contemplated  in  28  U.S.C.  §  652(c).  A  case  is  removed, 
sua  sponte  by  the  court  or  on  motion  of  a  party,  whenever  it  appears,  for  any  rea- 
son, that  leaving  the  case  in  the  program  would  not  achieve  the  objectives  of  arbi- 
tration or  would  disserve  the  legitimate  interests  of  the  parties.  The  judges  of  this 


^The  overall  pattern  of  responses  to  these  questions  from  clients  generally  tracked  the  pattern 
of  responses  from  the  lawyers,  but  the  number  of  clients  who  participated  in  the  survey  was 
rather  small,  so  I  report  in  the  text,  above,  only  the  views  expressed  by  the  lawyers. 

''Responding  to  this  more  comprehensive  question,  only  12  percent  indicated  that  it  would 
make  no  difference  which  process  was  used  to  resolve  the  case. 

8  Only  7  percent  of  plaintiffs'  lawyers  indicated  that  it  would  make  no  difference  to  them 
which  process  was  used,  taking  into  account  considerations  of  fairness,  cost,  and  time. 
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Court  have  absolutely  no  interest  in  forcing  parties  to  go  through  wasteful,  unpro- 
ductive, or  counter-productive  exercises.  If  it  appears  in  any  given  case  that  there 
IS  insufficient  promise  that  arbitration  will  deliver  a  net  benefit  to  the  parties  (as 
opposed  to  the  court),  that  case  should  be  removed  from  the  program.  The  fact  that 
about  23  percent  of  the  cases  that  are  assigned  to  the  arbitration  track  at  the  time 
of  filing  are  subsequently  removed  from  it,  either  by  administrative  action  or  by  ju- 
dicial order,9  suggests  that  the  program's  promise  of  flexibiHty  and  responsiveness 
to  the  special  circumstances  of  individual  cases  is  real.  In  short,  our  Court  is  com- 
mitted to  assuring  that  cases  that  should  not  be  in  the  program  are  released  from 

It  is  in  this  context  that  we  should  consider  whether  it  is  wise  public  policy  to 
permit  the  continuance  of  presumptively  mandatory  arbitration  programs.  Experi- 
ence in  this  and  other  courts  (federal  and  state)  shows  that  while  arbitration  pro- 
grams that  are  presumptively  mandatory  deliver  important  and  valued  services  to 
htigants  and  lawyers  that  are  not  otherwise  available,  programs  that  are  purely  vol- 
untary attract  few  cases.  Since  they  attract  so  few  cases,  purely  voluntary  programs 
cannot  dehver  significant  benefits  to  appreciable  numbers  of  users  of  the  system  (cU- 
ents  and  counsel).  Since  voluntary  programs  cannot  dehver  significant  benefits, 
courts  cannot  justify  the  resource  commitments  that  are  necessary  to  administer 
them  in  a  way  that  assures  an  appropriate  level  of  quality  control  (in  program  de- 
sign, training  and  monitoring  the  arbitrators,  matching  cases  with  panels,  etc.). 

At  first  blush,  it  seems  difficult  to  understand  why  programs  that  are  so  widely 
endorsed  by  lawyers  would  not  attract  significant  numbers  of  cases  on  a  volunteer 
basis.  If  these  programs  are  so  useful,  why  aren't  they  voluntarily  used?  The  sad 
sociological  fact  is  that  there  are  a  great  many  barriers  to  doing  much  of  anything 
on  a  purely  voluntary  basis  once  a  case  is  in  litigation.  What  follows  is  a  partial 
list  of  some  of  the  obstacles  to  voluntary  use  even  of  well-run,  high-quality  ADR  pro- 
grams: 

1.  To  "volunteer"  a  case  into  a  program,  all  parties  must  agree,  and  when 
one  party/lawyer  suggests  participation  in  an  ADR  program,  the  other  par- 
ties/lawyers are  Ukely  to  be  suspicious  that  some  ulterior  motive  inspires 
the  suggestion,  e.g.,  that  the  party  making  the  suggestion  is  doing  so  be- 
cause it  expects  to  gain  some  advantage  over  the  others  through  the  ADR 
process  that  has  been  suggested. 

2.  Attorney  and/or  party  ignorance  (especially  in  attorneys  with  smaller 
case  practices  and  in  non-institutional  clients). 

3.  Attorney  and/or  party  inertia  (they  have  gotten  used  to  doing  things 
in  certain  ways  and  find  those  ways  comfortable;  they  resist  trying  some- 
thing new. because,  at  least  at  first,  it  may  take  more  energy  and  time). 

4.  Attorneys  are  overworked  and  practice  in  a  largely  reactive  mode,  put- 
ting out  the  hottest  fires  first  (trials  and  imminent  trials  are  the  hottest 
fires);  they  often  feel  they  have  httle  time  for  longer  range  planning  or  to 
step  back  from  the  day  to  day,  immediate  needs  of  their  practice  to  look 
thoughtfully  at  alternative  ways  of  proceeding  or  to  develop  big-picture 
strategies  for  meeting  efficiently  the  needs  of  individual  cases.  Attorneys 
feel  that  smaller  cases  can't  carry  (economically)  such  efforts. 

5.  Fear  of  the  unknown;  fear  of  things  untried/new;  fear  of  loss  of  control 
over  and  loss  of  predictability  in  the  process. 

6.  The  fear  that  some  attorneys  have  of  loss  of  control  over  inputs  (about 
the  Htigation)  to  their  own  client,  or  over  inputs  or  communications  from 
their  client  to  the  opposition.  The  fear  that  some  attorneys  have  of  loss  of 
control  over  the  settlement  process/dynamic.  [Counsels'  perception  of  "con- 
trol" over  these  matters  in  the  traditional  forms  of  litigation  is,  of  course, 
an  illusion,  but  even  so  it  has  considerable  negative  power]. 

7.  The  fear  that  some  attorneys  have  that  by  suggesting  ADR  they  will 
appear  (to  their  own  clients  and/or  to  their  opponents)  as  something  less 
than  a  completely  aggressive  "gladiator". 

8.  The  fear  that  some  attorneys  have  that  voluntarily  making  a  choice/ 
decision  that  appears  so  fundamental  (which  procedure  to  use)  needlessly 


9  There  are  several  different  reasons  for  which  cases  are  removed  from  the  arbitration  track. 
As  noted  earlier,  some  removals  occur  when  supervisors  in  the  clerk's  office  discover  that,  at 
the  time  the  complamt  was  filed,  staff  at  the  front  desk  incorrectly  appUed  the  objective  criteria 
for  inclusion  in  the  arbitration  program.  Other  removals  may  occur  by  virtue  of  consolidations 
with  other  lawsuits  or  inclusion  in  a  multi-district  management  effort.  But  some  removals  result 
from  court  orders  that  are  responsive  to  a  contention  by  a  party  or  a  group  of  litigants  that 
compelling  a  particular  case  to  go  through  the  arbitration  process  would  not  serve  the  interests 
of  justice. 
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creates  a  "target"  for  second-guessing,  criticism,  and  even  for  a  malpractice 
action  by  clients. 

9.  The  reluctance  some  attorneys  feel  to  give  up  the  fee-generating  poten- 
tial of  the  traditional  litigation  process  and  to  move  into  an  alternative  that 
might  generate  appreciably  less  income  for  counsel. 

Because  of  these  and  other  obstacles  to  the  viability  of  purely  voluntary  programs, 
a  decision  by  Congress  to  prohibit  the  kind  of  presumptively  mandatory  program 
sponsored  successfully  by  my  court  for  more  than  15  years  would  likely  spell  its 
doom. 

CONCLUSION 

Because  it  is  clear  that  arbitration  programs  like  the  Northern  District's  offer  liti- 
gants an  important  opportunity  and  service  that  is  otherwise  unavailable,  I  hope 
that  Congress  will  not  permit  the  explicit  authorization  for  such  programs  that  is 
contained  in  the  1988  Judicial  Improvements  and  Access  to  Justice  Act  to  expire. 

Thank  you  for  considering  my  views. 

Senator  Heflin.  Judge  Broderick? 

STATEMENT  OF  HON.  RAYMOND  J.  BRODERICK 

Judge  Broderick.  Mr.  Chairman  and  Senator  Grassley,  I  am 
here  today  on  behalf  of  all  of  the  judges  in  tHe  Eastern  District  of 
Pennsylvania. 

I  have  had  the  privilege,  and  it  has  been  a  happy  privilege,  for 
15  years  to  be  associated  with  a  program  that  has  been  called  an 
experiment,  and  I  think  it  is  the  most  successful  and  the  longest- 
running  experiment  in  the  history  of  our  judicial  system.  What  am 
I  referring  to?  I  am  referring  to  our  program  of  court  annexed  com- 
pulsory arbitration. 

I  can  only  tell  you  that  compulsory  arbitration  has  worked  and 
has  been  successful  in  the  Eastern  District  of  Pennsylvania.  I 
think.  Senator  Heflin,  you  would  be  interested  in  the  fact  that  we 
started  that  program  in  1978  at  the  request  of  the  then-Attorney 
General  of  the  United  States,  Griffin  Bell.  He  came  to  Philadelphia 
and  he  asked  our  late  then-Chief  Judge  Joe  Lord,  would  we  con- 
duct an  experiment? 

There  was  a  lot  of  opposition  when  we  considered  it  at  the  Board 
of  Judges,  but  we  finally  decided  to  try  it  for  1  year.  I  want  you 
to  know  that  after  about  1  year  of  that  trial,  every  judge  on  our 
court  enthusiastically  supported  the  program. 

We  were  the  first  court  in  the  United  States  to  enter  into  an  ex- 
perimental program,  and  as  I  said,  it  is  now  more  than  14  years 
old.  As  I  said,  the  judges  enthusiastically  support  it.  I  think  you 
are  going  to  find,  when  you  hear  from  Dianne  Nast  here  today, 
that  also  the  bar  enthusiastically  supports  it. 

I  was  happy  to  hear  my  friend  Judge  Schwarzer  tell  you  about 
that  study  that  was  conducted  by  the  Judicial  Center.  They  studied 
our  district,  the  Eastern  District  of  Pennsylvania,  and  I  just  want 
to  add  a  few  figures.  Lawyers  that  participated  in  the  program 
were  93  percent  that  strongly  approved  of  it. 

Here  is  an  interesting  question  that  was  asked  of  them  by  the 
Judicial  Center  back  then.  The  question  was  in  response  as  to 
whether  the  lawyers  preferred  cases  of  the  type  that  we  put  into 
the  program  to  be  sent  to  mandatory  arbitration  or  to  go  to  the  reg- 
ular courtroom  trial.  The  answer  to  that  question  was  overwhelm- 
ingly that  they  preferred  the  cases  of  this  type  to  go  into  the  arbi- 
tration program. 
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I  think  the  most  convincing  thing  concerning  the  success  of  our 
program  has  been  the  study  that  has  been  conducted  by  the  clerk 
of  our  court,  who  is  here  today,  Mike  Kuntz.  What  does  that  show? 
That  shows  that  over  the  past  15  years,  111,807  civil  cases  were 
filed  in  our  court.  Of  that  number,  24,681,  22  percent  of  those 
cases,  went  into  the  mandatory  program. 

The  important  statistic,  I  think,  is  that  only  2  percent  of  those 
cases  ever  went  to,  pursuant  to  a  demand  for  a  trial  de  novo,  ever 
went  to  trial  before 

Senator  Heflin.  What  percentage  did  you  say?  I  didn't  catch  it. 

Judge  Broderick.  Over  the  past  15  years.  Senator  22  percent  of 
our  civil  load. 

Senator  Heflin.  Went  into  de  novo? 

Judge  Broderick.  Oh  no.  That  went  into  arbitration  were  22 
percent  and  only  2  percent  went  into  de  novo.  The  exact  number 
over  15  years  is  596  cases. 

I  want  to  point  out  another  statistic,  and  I  think  this  is  another 
convincing  statistic.  The  median  time  from  the  date  an  answer  is 
filed  until  the  trial  before  the  arbitrator  is  5  months.  Now  the  me- 
dian time  for  the  cases  that  don't  go  before  the  arbitrator  is  about 
12  months.  You  may  say,  well,  that  is  only  7  months,  but  that  is 
a  7-month  period  in  which  the  judges  of  our  court,  the  only  thing 
they  have  to  do  in  connection  with  that  22  percent  of  the  cases  is 
to  rule  on  motions  for  sundry  judgment  or  other  despositive  mo- 
tions. 

I  also  would  like  to  comment  on  Senator  Grassley's  proposal,  if 
I  may.  I  think  that  this  program  should  be  made  available  to  every 
district  court,  but  at  their  option,  and  at  their  option  to  determine 
what  rules  are  going  to  work  better  in  their  particular  district. 

For  instance,  I  can't  help  but  say  that  we  are  in  favor  of  all,  not 
mandating  that  they  have  mandatory  court  annexed  arbitration, 
give  them  the  option.  And  also  give  them  the  option  of  determining 
whether  or  not  they  want  to  put  in,  and  I  don't  call  it  a  penalty. 
What  that  act  provides  now  is  that  when  somebody  demands  a  trial 
de  novo  in  our  court,  they  are  required  to  put  up  the  fee  of  the  ar- 
bitrators, which  is  now  $300.  If  they  get  a  better  result,  that  money 
is  returned  to  them. 

I  want  to  also  point  out  something,  that  we  only  started  out 
about  10  years  ago  in  the  program.  The  reason  we  started  it  was 
some  lawyers  were  using  that  mandatory  arbitration  program  as  a 
discovery  device  and  other  lawyers  were,  frankly,  just  using  the 
practice  of  immediately  after  the  arbitration  demanding  the  trial  de 
novo.  Why?  Well,  they  thought  they  could  maybe,  either  if  they 
were  defense  counsel,  bring  their  oar  down,  or  if  they  were  the 
flightest  counsel,  bring  it  up,  but  they  never  intended  to  go  to  trial. 

Frankly,  we  are  concerned,  of  course,  that  you  take  action  as 
soon  as  possible,  because  as  you  know,  this  repealer  clause,  if  it 
were  permitted  to  go  into  effect,  would  destroy  a  very  successful 
program. 

Thank  you. 

[The  prepared  statement  of  Judge  Broderick  follows:] 
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Prepared  SrA'":MENT  of  Hon.  Raymond  J.  Broderick  on  Behalf  of  the  U.S. 
District  Court  for  the  Eastern  District  of  Pennsylvania 

SUMMARY 

The  judges  in  the  U.S.  District  Court  for  the  Eastern  District  of  Pennsylvania  re- 
quest this  committee  to  take  favorable  action  on  H.R.  1102,  the  Arbitration  Author- 
ization Act  of  1993,  and  place  it  in  position  to  become  law  prior  to  November  19, 
1993.  As  you  are  aware,  Chapter  44  of  Title  18  contains  a  repealer  clause  and  un- 
less H.R.  1102  becomes  law  prior  to  that  date,  court-annexed  arbitration  in  our 
court,  as  well  as  in  other  U.S.  District  Courts  which  have  such  programs,  may  be 
forced  to  terminate.  For  the  past  15  years,  the  Eastern  District  of  Pennsylvania  has 
had  a  program  of  court-annexed  compulsory  arbitration  and  the  results  of  that  pro- 
gram show  convincingly  that  it  has  been  an  outstanding  success.  Court-annexed  ar- 
bitration has  been  so  successful  we  see  no  reason  why  other  U.S.  District  Courts 
throughout  the  nation  should  not  be  given  the  opportunity  to  initiate  such  pro- 
grams. 

Biographical  sketch 

Judge  Broderick  was  appointed  U.S.  District  Judge  for  the  Eastern  District  of 
Pennsylvania  in  Philadelphia  on  April  23,  1971. 

Judge  Broderick  earned  a  B.S.  degree  from  the  University  of  Notre  Dame  in 
South  Bend,  Indiana  and  graduated  Magna  Cum  Laude  in  1935.  He  received  his 
J.D.  from  the  University  of  Pennsylvania  in  Philadelphia,  Pennsylvania  in  1938. 

After  his  return  from  World  War  II,  where  he  served  in  the  Naw  as  a  Lieutenant 
Commander,  U.S.N.R.,  he  continued  with  the  practice  of  law  in  Philadelphia  until 
he  was  appointed  to  the  U.S.  District  Court. 

Judge  Broderick  was  elected  commissioner  of  Plymouth  township  of  Montgomery 
County,  Pennsylvania  in  1952  and  served  in  that  capacity  until  the  expiration  of 
his  term  in  1954.  He  was  elected  Lieutenant  Government  of  Pennsylvania  and 
served  from  1967  until  1971.  Judge  Broderick  served  as  president  of  the  Pennsylva- 
nia Constitutional  Convention  in  1966-67. 

Judge  Broderick  has  published  the  following  articles  on  court-annexed  compulsory 
arbitration: 

— Compulsory  arbitration;  one  better  way,  69  A.B.A.J.  64  (1983). 

— Court-annexed  compulsory  arbitration,  in  alternative  dispute  resolu- 
tion: a  handbook  for  judges  50-76  (ABA,  dispute  resolution  monograph  no. 
3— October  1987). 

— Court-annexed  compulsory  arbitration;  it  works,  72  judicature  217,  De- 
cember-January 1989. 

— Court-annexed  compulsory  arbitration  is  providing  litigants  with  a 
speedier  and  less  expensive  alternative  to  the  traditional  courtroom  trial, 
75  judicature  41,  June-July  1991. 

— Yes  to  mandatory  court-annexed  ADR,  18  J.sec.lit.  ABA  litigation  3 
(Summer  1992) 


Thank  you  for  this  opportunity  to  request  your  committee  to  take  favorable  action, 
as  soon  as  possible,  on  H.R.  1102,  the  Arbitration  Authorization  Act  of  1993.  The 
judges  in  the  U.S.  District  Court  for  the  Eastern  District  of  Pennsylvania  are  seri- 
ously concerned  because,  as  you  are  aware.  Chapter  44  of  Title  18  contains  a  re- 
pealer clause  and  unless  H.R.  1102  becomes  law  court-annexed  arbitration  in  our 
court  and  in  other  U.S.  District  Courts  may  be  forced  to  terminate.  This  would  be 
a  tragedy. 

As  a  judge  in  the  Eastern  District  of  Pennsylvania,  I  have  been  associated  with 
the  longest  running  successful  experiment  ever  conducted  in  our  federal  system  of 
justice.  I  am  referring  to  the  program  of  court-annexed  compulsory  arbitration  initi- 
ated in  our  court  in  February  1978,  more  than  fifteen  years  ago.  It  was  in  1977  that 
then  attorney  general  of  the  United  States,  Judge  GriflTin  Bell,  requested  our  court 
to  initiate  an  experiment  in  court-annexed  compulsory  arbitration.  In  1978,  Judge 
Bell  appeared  before  your  committee  when  he  was  attorney  general  and  urged  the 
Senate  to  enact  legislation  authoring  U.S.  District  Coixrts  to  initiate  programs  of 
court-annexed  arbitration. 

In  response  to  Judge  Bell's  request,  the  chief  judge  of  our  court,  the  late  Joe  Lord, 
asked  me  to  chair  a  task  force  to  initiate  a  program  on  court-annexed  arbitration 
as  an  experiment  in  our  court.  A  few  of  our  judges,  back  then  in  1978,  made  it  clear 
to  me  that  they  did  not  think  our  court  needed  such  a  program.  However,  after  ob- 
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serving  its  operation  every  judge  in  our  court  now  enthusiastically  supports  the  pro- 
gram. 

The  Eastern  District  of  Pennsylvania  was  the  first  U.S.  District  Court  to  initiate 
a  program  of  court-annexed  arbitration.  Our  program  has  produced  outstanding  re- 
sults for  more  than  15  years.  Frankly,  its  success  exceeded  our  expectations.  A  sur- 
vey conducted  and  published  by  the  Federal  Judicial  Center  in  1988  reported  that 
the  judges  and  the  lawyers  in  the  Eastern  District  of  Pennsylvania  overwhelmingly 
support  the  program.  Today  the  judges  of  our  court  and  our  trial  bar  are  convinced 
that  it  provides  litigants  with  a  speedier  and  less  expensive  alternative  to  the  tradi- 
tional courtroom  trial,  and  with  tne  additional  burdens  imposed  on  our  federal  trial 
judges  by  the  speedy  trial  act,  the  substantial  increase  in  criminal  cases,  and  the 
sentencing  guidelines,  our  judges  and  our  bar  in  the  Eastern  District  of  Pennsylva- 
nia are  convinced  that  the  mandatory  arbitration  program  has  enabled  us  to  provide 
a  speedier  resolution  of  all  litigation  both  civil  and  criminal. 

The  Federal  Judicial  Center  in  1988  reported  that  a  survey  of  600  attorneys  who 
participated  in  our  arbitration  program  reported  that  93  percent  of  them  approved 
or  strongly  approved  of  the  program.  In  response  to  the  question  as  to  whether  they 
preferred  cases  "of  this  type"  to  be  decided  by  a  judge,  a  jury  or  mandatory  arbitra- 
tion, 61  percent  designated  mandatory  arbitration  as  their  preferred  procedure.  In 
this  same  survey,  these  attorneys  stated  that  they  spent  less  time  and  the  cost  to 
their  clients  was  less  when  their  case  was  mandated  to  be  tried  in  our  court's  arbi- 
tration program. 

In  the  Eastern  District  of  Pennsylvania,  our  court  has  certified  as  arbitrators 
more  than  1000  experienced  members  of  the  bar  who  preside  at  arbitration  trials. 
These  trials  are  held  in  our  courthouse.  Incidentally,  the  participation  of  more  than 
1000  trial  lawyers  as  arbitrators  has  brought  about  a  closer  working  relationship 
between  our  trial  bair  and  our  court. 

The  statistical  summary  prepared  each  month  by  Mike  Kuntz,  the  clerk  of  our 
court,  presents  the  most  persuasive  evidence  of  the  program's  effectiveness.  Of  the 
111,807  civil  cases  filed  in  the  Eastern  District  of  Pennsylvania  over  the  past  188 
months,  24,681  (22  percent)  were  placed  in  the  arbitration  program  and  23,890  (97 
percent)  have  been  terminated.  Only  596  of  the  24,681  cases  were  terminated  by  the 
traditional  courtroom  trial  pursuant  to  a  party's  demand  for  a  trial  de  novo."  In 
other  words,  only  2  percent  of  the  24,681  cases  placed  in  our  mandatory  arbitration 
program  over  the  past  15  years  and  8  months  required  the  traditional  trial  before 
an  article  III  judge. 

It  is  also  of  interest  to  note  that  the  records  kept  by  the  clerk  of  our  court  show 
that  the  median  time  from  the  date  an  answer  is  filed  until  the  arbitration  trial 
is  only  five  months,  whereas  for  cases  not  eligible  for  arbitration,  the  median  time 
from  the  date  an  answer  is  filed  until  the  traditional  courtroom  trial  is  12  months. 
This  is  a  real  saving  in  time  and  money  both  for  the  litigants  and  the  court.  By 
affording  litigants  an  unbiased  forum  in  which  to  present  their  disputes  seven 
months  earlier,  the  compulsory  arbitration  program  not  only  provides  the  parties 
with  an  earlier  trial  but  also  represents  real  savings  to  htigants  in  attorneys'  fees, 
discovery  expenditures,  and  other  trial-related  costs. 

At  your  direction,  in  1988  the  Chief  Justice  of  the  United  States  appointed  the 
federal  courts  study  committee  to  conduct  a  comprehensive  examination  of  our  Fed- 
eral Judicial  System.  This  committee  in  its  report  of  April  2,  1990  pointed  out  that 
between  1958  and  1988  the  number  of  cases  filed  in  the  U.S.  District  Courts  trebled. 
The  administrative  office  of  the  U.S.  Courts  forecasts  that  filings  in  the  U.S.  District 
Courts  will  treble  again  in  the  next  25  years.  To  keep  abreast  of  the  increased  fil- 
ings and  provide  speedier  and  less  expensive  alternatives  to  the  traditional  court- 
room trial,  the  committee  recommended  that  Congress  should  authorize  all  U.S.  Dis- 
trict courts  to  initiate  both  voluntary  and  mandatory  ADR  programs,  such  as  medi- 
ation and  court-annexed  arbitration. 

I  am  sure  that  you  are  well  aware  that  Congress  enacted  the  Civil  Justice  Reform 
Act  of  1990  in  response  to  the  mounting  criticism  that  the  costs  and  the  delays  in 
civil  litigation  were  making  our  Federal  courts  accessible  only  to  those  who  could 
afford  the  high  cost.  As  stated  in  the  legislative  history  of  the  act  (Senate  Report 
No.  101-416): 

The  Federal  courts  are  suffering  today  under  the  scourge  of  two  related 
and  worsening  plagues.  First,  the  costs  of  civil  Utigation,  and  delays  that 
contribute  to  those  costs,  are  high  and  are  increasing;  they  Umit  access  to 
the  courts  to  only  those  who  can  afford  to  pay  the  rising  expenses  *  *  *. 
Second,  the  federal  courts  have  a  scarcity  of  resources,  particularly  article 
III  judges.  This  is  especially  true  in  jurisdictions  that  have  high  drug-relat- 
ed caseloads. 
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Our  U.S.  District  courts  have  for  many  years  been  confronted  with  the  challenge 
to  reduce  the  cost  of  civil  litigation  and  the  delays  that  contribute  to  those  costs. 
The  ultimate  gjal  of  the  Civil  Justice  Reform  Act  of  1990  is  that  each  of  our  U.S. 
District  courts  be  authorized  to  refer  cases  to  alternate  dispute  resolution  programs 
such  as  court-annexed  mandatory  arbitration. 

As  pointed  out  by  the  Federal  courts  study  committee,  ADR  techniques  should  no 
longer  be  limited  to  experiments  in  10  or  20  U.S.  District  courts.  The  time  is  now 
for  Congress  to  authorize  all  U.S.  District  courts  to  adopt  ADR  programs.  As  I  have 
pointed  out,  the  program  of  compulsory  court-annexed  arbitration  in  our  court  has 
been  considered  an  experiment  for  more  than  15  years.  It  has  been  a  successful  ex- 
periment. The  court  arbitration  authorization  act  of  1993  is  a  recognition  by  the 
Congress  of  the  United  States  that  the  time  has  come  to  authorize  all  U.S.  District 
courts,  by  local  rule,  to  adopt  programs  of  court-annexed  arbitration. 

CONCLUSION 

All  judges  are  emotionally  attached  to  the  system  of  justice  as  we  have  known 
it  in  our  Federal  courts  for  more  than  200  years.  There  is  no  question  that  it  has 
served  our  nation  well.  Today,  however  we  must  face  the  fact  that  our  Federal  sys- 
tem of  justice  must  provide  a  more  prompt  resolution  of  civil  disputes  at  a  more  rea- 
sonable cost.  All  U.S.  District  courts  should  be  authorized  to  adopt  programs  of 
court-annexed  compulsory  arbitration.  We  in  the  Eastern  District  of  Pennsylvania 
want  to  continue  our  program  of  court-annexed  arbitration  because  we  are  con- 
vinced that  it  is  providing  a  more  prompt  resolution  of  civil  disputes  at  a  more  rea- 
sonable cost.  It  is  for  these  reasons  that  we,  the  judges  and  the  bar  in  the  Eastern 
District  of  Pennsylvania,  urge  the  U.S.  Senate  Committee  on  the  Judiciary  to  take 
favorable  action  on  H.R.  1102,  the  arbitration  authorization  act  of  1993  and  place 
it  in  position  to  become  law  prior  to  November  19,  1993,  the  date  the  repealer  be- 
comes effective. 

Senator  Heflin.  What  about  de  novo  trials,  Judge  Schwarzer. 
What  are  the  figures  in  the  study  that  you  had?  How  many  of 
those 

Judge  Schwarzer.  They  generally  run  about  5  percent,  some- 
thing of  that  sort,  or  even  less. 

Judge  Brazil.  The  demand.  Senator,  if  I  could  respond,  please, 
in  our  court,  the  demand  for  trial  de  novo  is  fairly  high  after  the 
arbitration  hearing,  but  that  is  to  preserve  the  time  to  continue  to 
think  about  the  outcome. 

In  our  court,  the  percentage  of  cases  that  actually  go  to  trial  de 
novo  is  less  than  1.5  percent  of  the  cases  that  were  originally  as- 
signed, and  of  the  cases  that  have  a  hearing,  an  arbitration  hear- 
ing, the  figure  is  less  than  10  percent,  so  it  is  quite  a  small  num- 
ber. 

Senator  Heflin.  Are  settlements  taking  place  in  that  high  figure 
of  de  novo  before  going  to  trial?  Your  figures,  they  could  be  mis- 
leading. 

Judge  Brazil.  Can  I  respond  to  that,  please? 

Senator  Heflin.  Yes. 

Judge  Brazil.  We  have  thought  about  this  carefully  in  our  court, 
and  there  are  two  places  in  the  system  where  the  settlements  occur 
primarily.  One  is  before  the  arbitration  hearing,  and  this  is  an  im- 
portant point.  By  delivering  an  arbitration  hearing  substantially 
before  we  can  deliver  a  trial,  we  do  one  additional  major  service  for 
small  case  claimants.  We  press  the  lawyers  and  the  claims  adjus- 
tors  to  look  at  the  files  seriously,  do  some  basic  homework,  to  have 
conversations,  and  to  see  whether  they  can  deliver  some  money 
earlier  to  a  deserving  client. 

The  point  is  that  in  smaller  cases,  the  small  case  files  stay  at  the 
bottom  of  the  pile  of  a  busy  lawyer,  and  if  you  have  an  event  that 
is  externally  imposed  early,  it  pressures  the  lawyers  on  both  sides 
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and  the  claims  adjusters  to  look  carefully  at  that  case  earlier  than 
they  would  if  they  could  wait  2  years  for  a  month  or  so  before  trial. 

So  a  lot  of  settlements  take  place  before  the  hearing,  because 
people  pay  close  attention  to  their  files  before  the  hearing.  And 
then  another  substantial  group  of  settlements  takes  place  between 
the  hearing  and  the  trial  date. 

Judge  Broderick.  And  if  I  may  add,  as  I  have  said,  in  our  expe- 
rience for  15  years,  and  these  statistics  are  over  the  entire  period, 
only  2  percent  of  them  have  required  that  de  novo  trial. 

Senator  Heflin.  Let  me  ask  you,  basically,  at  an  arbitration 
hearing,  is  it  formalized  in  most  cases?  For  example,  where  per- 
sonal injuries  are  involved,  do  the  doctors  appear  before  the  arbi- 
trator and  is  he  or  she  examined  and  cross  examined,  or  do  they 
use  reports? 

Judge  Broderick.  May  I  answer  that  as  to  what  we  do  in  Phila- 
delphia? 

Senator  Heflin.  Let  us  allow  some  additional  witnesses  to  re- 
spond. 

Judge  Broderick.  All  right. 

Judge  Schwarzer.  I  think  it  is  a  matter  of  local  rule  and  prac- 
tice. I  think,  generally  speaking,  arbitrators  use  the  Federal  rules 
of  evidence  but  are  not  as  rigidly  bound  by  the  rules  as  you  would 
be  in  a  jury  trial.  On  critical  issues,  I  think  arbitrators  would  nor- 
mally expect  to  have  the  witness  cross  examined.  I  think  it  depends 
to  a  large  extent  both  on  the  local  rules,  the  nature  of  the  case,  and 
the  arrangements  made  between  the  arbitrators  and  the  lawyers, 
but  Judge  Brazil  may  be  more  specific  on  it. 

Judge  Brazil.  Under  our  rules,  the  answer  is  clearly  yes.  It  calls 
for  a  direct  and  cross  examination  and  the  principal  witnesses  ap- 
pear and  give  testimony  under  oath. 

Senator  Heflin.  On  a  de  novo  case,  does  that  act  as  a  disincen- 
tive? 

Judge  Schwarzer.  Does  the  arbitration  hearing  act  as  a  dis- 
incentive? 

Senator  Heflin.  The  issue  of  medical  testimony  or  other  expert 
testimony  that  may  occur  is  rather  expensive  in  these  smaller-type 
cases.  If  you  have  a  de  novo  trial  and  you  are  going  to  have  to  pay 
that  additional  cost,  is  that  a  disincentive  for  taking  the  de  novo 
trial  or  for  demanding  a  trial  by  jury? 

Judge  Schwarzer.  The  results  of  the  surveys  of  lawyers  and  par- 
ticipants indicates  that  there  is  no  perception  of  such  a  disincen- 
tive. The  point  is  that  most  of  these  cases  are  small  cases  that 
would  not  go  to  trial  and  the  parties  are  satisfied  to  have  them  re- 
solved in  an  early,  less  expensive  hearing  in  arbitration  rather 
than  to  have  the  delay  and  the  additional  expense  of  waiting  for 
the  jury  trial. 

So  as  a  practical  matter,  these  aren't  cases  that  would  go  to  trial. 
These  are  cases  that  would  get  settled,  and  the  de  novo  situation 
is  a  very  rare  occurrence  because  these  are  not  economical  to  go  to 
trial — in  these  districts.  I  am  not  talking  about  the  Eastern  or 
Western  District  of  Arkansas.  I  am  talking  about  the  metropolitan 
areas. 

Senator  Heflin.  I  am  looking  at  the  overall  issue.  Are  there  dis- 
incentives to  the  constitutional  right  of  trial  by  jury?  The  issue  of 
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the  arbitrators'  fees,  from  what  we  can  find  from  these,  are  fairly 
small.  That  is  a  question,  whether  that  can  be  continued,  and 
maybe  it  has  been  and  the  person  doesn't  charge  much. 

But  I  would  imagine  that  getting  a  doctor  to  come  and  testify, 
from  what  I  understand,  that  would  be  substantial,  and  it  would 
act  as  a  disincentive  for  having  to  repeat  that  cost  in  small  cases. 
Therefore,  there  is  the  question  of  whether  or  not  you  want  to  go 
for  a  trial  by  jury. 

Judge  Wilson.  Senator  Heflin,  I  have  limited  experience  but  I 
can  tell  you  for  a  dead-level  certainty  it  is  a  disincentive.  I  have 
a  lighter  billfold  because  I  have  tried  arbitration  and  it  costs  twice. 
These  cases  are  going  to  go  to  trial.  Of  course,  I  reject  the  notion 
that  a  paraplegic  or  even  a  broken  knee  or  a  tractor  with  defective 
brakes,  there  is  any  difference  in  a  metropolitan  area  than  it  is  in 
Arkansas.  It  is  a  caseload.  It  counts. 

So  I  will  guarantee  you  that  it  is  going  to  be  a  disincentive. 

Judge  SCHWARZER.  We  are  not  talking  about  paraplegic  cases. 
We  are  talking  about  $100,000  cases. 

Judge  Wilson.  A  broken  knee. 

Judge  Williams.  And  $100,000  cases  normally  don't  even  need 
an  expert  witness.  They  are  pretty  straightforward  cases  involving 
questions  of  fault  or  interpretation  of  contract.  These  are  simple 
cases.  We  are  not  talking  about  cases  where  you  are  going  to  have 
a  lot  of  experts  and  expenses  that  would  be  duplicated.  Those  cases 
don't  go  into  the  arbitration  track.  These  are  small  cases  that  can 
be  readily  disposed  of. 

Judge  Wilson.  Senator,  I  ascribe  every  good  motive  to  the  pro- 
ponents of  this,  every  good  motive  in  the  world,  but  I  have  tried 
cases  out  of  Arkansas  and  Houston,  St.  Louis,  and  a  $100,000  case 
does  go  to  trial.  Somebody  with  a  twisted  knee  wants  a  jury  trial. 

As  a  matter  of  fact,  if  these  programs  are  so  grand  where  they 
have  worked  and  they  are  so  popular,  they  don't  need  mandatory 
arbitration  anymore.  If  people  love  them,  97  percent  of  the  people 
love  them,  let  them  have  voluntary  and  they  will  all  be  in  it. 

Senator  Heflin.  What  about  depositions?  In  the  procedures  that 
occur,  is  the  discovery  process  conducted  prior  to  the  arbitration? 

Judge  SCHW/VRZER.  Limited. 

Senator  Heflin.  It  is  limited? 

Judge  ScHWARZER.  Limited  discovery.  The  idea  is 

Senator  HEFLIN.  How  would  you  limit  it? 

Judge  ScHWARZER.  It  is  normally  limited  by  the  judge  or  the 
magistrate  judge  who  conducts  the  rule  XVI  status  conference  and 
determines  what  discovery  needs  to  be  conducted  before  the  hear- 
ing can  be  held,  and  there  is  a  limit  on  the  amount  of  time  avail- 
able to  conduct  discovery. 

Senator  HEFLIN.  How  about  you.  Judge  Broderick?  How  do  you 
doit? 

Judge  Broderick.  In  our  local  rule.  Senator,  we  have  a  provision 
that  they  get  90  days'  discovery,  and  also,  as  soon  as  the  answer 
is  filed  to  the  complaint,  the  clerk  of  the  court  sends  out  a  notice 
giving  them  the  date  for  the  arbitration  trial,  we  call  it. 

By  the  way,  in  connection  with  your  questions  in  connection  with 
doctors'  reports,  we  have  a  provision  that  the  doctors'  reports,  with- 
out the  doctor  being  present,  can  be  submitted  unless  the  other 
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side  questions  the  authenticity  of  it.  Then  they  would  have  to  bring 
the  doctor  in.  Generally,  the  authenticity  is  not  questioned. 

Senator  Heflin.  From  what  I  understand  now,  the  cost  of  having 
a  doctor  to  testify  in  court  in  a  personal  injuiy  case  is  almost  phe- 
nomenal. It  is  tremendous.  So  the  idea  of  having  reports  and  other 
things  like  this  admitted  could  be  useful,  if  they  move  forward  with 
it. 

I  am  concerned  about  the  issue  of  having  all  94  district  courts 
adopt  varying  plans,  be  they  mandatory  or  voluntary.  Uniformity 
was  the  pole  star  of  court  reform  15  to  20  years  ago.  That  took 
place  in  state  courts,  where  you  had  so  many  varying  and  different 
types  of  courts.  Of  course,  in  the  Federal  Court,  you  have  had  a  lot 
of  experiments  going  on  and  they  have  varied  from  one  jurisdiction 
to  another. 

I  understand  in  some  places  like  New  York,  because  of  varying 
local  rules,  that  you  are  at  danger  if  you  don't  hire  a  specialist  on 
that  judge's  particular  rules. 

Judge  Broderick  gives  arguments  for  having  each  of  the  courts 
have  their  own  rules  and  devise  them  themselves.  Rather  than 
having  uniform  rules.  Would  someone  like  to  address  this? 

Judge  Williams? 

Judge  Williams.  Yes,  Senator.  I  think  it  is  very  appropriate  that 
each  district  make  a  determination  based  on  its  legal  culture  and 
the  type  of  cases  it  has  to  tailor  rules  to  that  particular  district. 

I  think  part  of  what  the  issue  is  between  Judge  Wilson  and  some 
of  the  other  judges  who  have  had  different  experiences  in  their  pro- 
grams is  that  the  nature  of  each  district  is  different.  The  94  district 
courts  are  not  the  same.  We  don't  have  the  same  caseloads,  we 
don't  have  the  same  issues  with  respect  to  criminal  cases,  and  that 
is  why  the  local  rules  process  has  been  so  effective. 

So  with  respect  to  many  of  the  individual  practices  in  the  court, 
we  leave  it  up  to  the  rules  process,  where  the  attorneys  have  input, 
the  court  has  input  to  tailor  a  program  that  fits  the  particular 
needs  of  that  district,  and  I  think  it  is  entirely  appropriate. 

I  think  to  mandate  a  certain  program  and  rules  that  would  have 
to  apply  in  all  districts  would  be  a  disservice  and  could  be  costly 
and  create  problems  in  a  particular  district. 

Judge  SCHWARZER.  May  I  add  that  Congress  has  spoken  on  that 
in  the  Civil  Justice  Reform  Act,  which  mandates  each  district  to 
undertake  a  study  of  its  docket  and  adopt  plans,  including  appro- 
priate ADR  programs  for  that  district.  It  is  a  real  problem,  there 
is  no  question  about  it,  but  until  there  is  a  review  at  the  end  of 
the  trial  period  in  the  Civil  Justice  Reform  Act,  we  won't  really 
know  what  to  do  about  the  issue  of  uniformity. 

Senator  Heflin.  I  realize  that  very  much.  I  have  a  lot  of  dif- 
ferences on  that  myself  personally,  but 

Judge  Wilson.  Senator  Heflin,  may  I  just  speak  very  briefly?  I 
may  be  a  voice  of  one  in  America,  but  I  understand  that  one  of  the 
reasons  I  was  appointed  to  the  standing  committee  by  Chief  Justice 
Rehnquist  is  because  I  support  aboUtion  of  local  rules. 

I  go  back  to  the  old  days.  If  a  rule  is  so  beautiful  that  it  works 
somewhere,  I  think  it  ought  to  be  national  in  scope  and  you 
shouldn't  have  to  go  back  to  law  school  to  go  to  the  next  district 
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to  try  a  lawsuit.  So  I  realize  that  the  Congress  has  mandated  ex- 
perimental local  rules,  but  I  am  opposed  to  them. 

Judge  Brazil.  May  I  just  add  one  thought  about  the  mandatory 
versus  voluntary  distinction,  which  is  obviously  of  considerable  con- 
cern, and  appropriately,  to  the  Senators. 

I  would  like  to  emphasize  what  Judge  Schwarzer  said  about  the 
presumptive  character  of  the  so-called  mandatory  programs,  and  I 
really  have  to  speak  about  ours,  because  that  is  the  only  one  I 
know  fully.  I  would  like  to  point  out  that  some  23  percent  of  the 
cases  that  are  assigned  at  the  outset  by  objective  criteria  to  the  ar- 
bitration track  are  thereafter  removed.  Many  of  those  removals  are 
by  a  judicial  officer  responsive  to  a  request  from  a  litigant  that 
says,  judge,  this  doesn't  fit  my  case.  The  judge  says,  you  are  right, 
you  are  out,  and  you  are  on  your  way  to  your  trial,  if  that  is  what 
you  can  afford  and  want  to  do. 

Senator  Heflin.  Judge  Williams,  why  did  the  Judicial  Con- 
ference change  its  proposition  to  recommend  that  Congress  author- 
ize, not  require,  voluntary  nonbinding  court  annexed  arbitration? 

Judge  Williams.  Senator,  what  occurred  was  the  committee 
which  I  chair  on  court  administration  and  case  management  made 
a  two-fold  recommendation,  that  the  legislation  be  extended  for  the 
20  pilots  and,  that  with  respect  to  the  other  districts,  the  district 
could  choose  whether  it  would  be  a  mandatory  or  voluntary  pro- 
gram. That  was  the  position  that  the  committee  took  and  rec- 
ommended to  the  Conference. 

The  Conference,  however,  did  not  adopt  it  in  March  and  did  not 
adopt  that  second  part  of  the  recommendation  in  September.  So  the 
Conference's  position  has  been  consistent.  The  Conference  has 
never  agreed  or  recommended  that  the  mandatory  option  be  given 
to  all  the  district  courts.  So  the  position  of  the  Judicial  Conference 
is  consistent. 

Did  that  answer  your  question.  Senator? 

Senator  Heflin.  Generally.  In  regard  to  the  voluntary 
nonbinding  arbitration,  some  people  feel  that  litigants  won't  vol- 
untary agree  to  go  to  arbitration.  Why  is  this? 

Judge  Williams.  Why  litigants  won't  voluntarily  agree? 

Senator  Heflin.  Yes. 

Judge  Williams.  I  think  Judge  Schwarzer  alluded  to  it.  Some- 
times their  lawyers  may  perceive  that  it  is  a  sign  of  weakness  to 
agree  to  voluntarily  participate  in  it.  Many  lawyers  have  had  no 
experience  in  the  arbitration  process  and  have  concerns  about  it. 
Some  express  concerns  with  respect  to  additional  costs,  as  Judge 
Wilson  has  alluded  to. 

I  think  that  voluntary  programs  can  be  effective.  I  think  that 
since  the  initial  legislation  came  into  effect  in  1988,  and  with  all 
the  emphasis  now  on  ADR  and  the  fact  that  more  than  40  courts 
have  ADR  components  in  their  CJRA  plans  is  going  to  change  the 
attitude  that  many  lawyers  have  and  change  the  legal  culture  in 
various  districts.  But  I  certainly  think  the  three  factors  I  alluded 
to  are  reasons  that  lawyers  are  hesitant. 

With  respect  to  the  10  voluntary  courts  that  were  pilot  courts, 
they  were  slow  in  getting  started  as  well,  because  the  authorization 
for  the  voluntary  courts  occurred  in  1988,  the  courts  really  weren't 
selected  until  1989,  and  some  of  them  have  had  a  very  slow  start. 
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We  did  a  survey  yesterday  of  the  10  voluntary  courts,  just  so  we 
could  have  an  update  as  to  where  they  are,  and  at  least  two  of  the 
courts  had  plans  for  voluntary  programs  and  then  when  CJRA 
came  into  effect,  they  stopped  any  implementation  of  those  pro- 
grams so  that  they  could  develop  an  ADR  program  in  the  context 
of  an  entire  CJRA  forum.  So  they  now  have  programs. 

Three  of  the  districts,  Arizona,  Georgia  Middle,  and  Pennsylva- 
nia Western,  have  indicated  that  they  feel  voluntary  programs  are 
working  well,  and  even  though  they  have  opt-out  provisions  and 
some  of  those  courts  have  opted  out,  that  the  judges  feel  that  it  is 
effective,  and  part  of  the  effect  has  to  do,  again,  with  the  legal  cul- 
ture. 

For  example,  in  Arizona,  they  have  had  ADR  there  and  lawyers 
are  used  to  the  ADR  mechanism  and  they  are  participating  in  it 
more  and  more. 

So  I  think  in  time  we  are  going  to  see  a  better  track  record  with 
respect  to  these  voluntary  programs. 

Senator  Heflin.  Judge  Schwarzer,  what  percentage  of  these 
were  diversity  cases? 

Judge  Schwarzer.  I  don't  think  I  have  an  answer  to  that. 

Senator  Heflin.  You  have  a  $100,000  limit  now  on  this  vol- 
untary basis.  I  just  wondered  how  many  of  them  were  diversity. 

Judge  Schwarzer.  I  think  they  would  be  proportionately  higher 
than  overall,  because  the  group  of  cases  that  goes  to  arbitration  ex- 
cludes other  kinds  of  cases.  If  the  Federal  Court  docket  is  20  to  25 
percent  diversity  cases,  I  would  estimate  that  the  rate  of  diversity 
cases  is  somewhat  higher  than  the  overall  rate,  but  I  don't  have  a 
number. 

Senator  Heflin.  Judge  Wilson,  you  in  your  testimony  include 
part  of,  and  it  will  be  included  as  a  part  of  the  record,  Judge  Thom- 
as Eisele's  1993  SMU  Law  Review  article.  He  attacks  the  concept 
of  mandatory  arbitration  as  violative  of  a  litigant's  seventh  amend- 
ment right  to  a  trial  by  jury. 

Would  you  amplify  and  explain  why,  in  your  opinion,  a  manda- 
tory nonbinding  arbitration  program  does  violation  to  this  provision 
of  the  constitution? 

Judge  Wilson.  Yes,  Senator.  First,  I  would  like  to  say  that  I 
adopt  every  word,  sentence,  comma,  and  semicolon  in  Judge 
Eisele's  paper. 

The  reason  it  is  violative  of  the  seventh  amendment  is  because 
it  is  an  encumbrance  on  that  right  to  trial.  I  think  the  reason— and 
I  think  there  is  a  good  reason  to  believe  this — that  a  lot  of  people 
don't  opt  for  arbitration  when  they  have  the  choice  is  because  they 
have  read  the  seventh  amendment.  They  want  their  trial  by  jury, 
before  an  article  HI  judge  and  a  randomly-selected  jury,  which  is 
the  quintessence  of  government  being  reposed  in  the  people. 

But  requiring  somebody  to  go  through  mandatory  arbitration  is 
putting  a  price,  an  extra  price  tag  and  an  extra  time  tag,  on  their 
right  to  a  trial  by  jury. 
Senator  Heflin.  Senator  Grassley? 

Senator  Grassley.  This  wouldn't  have  been  my  first  question, 
but  let  me  follow  up  because  I  was  going  to  refer  to  the  same  study 
by  Judge  Eisele.  It  is  my  understanding  that  that  is  included  in  the 
record. 
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He  says,  as  you  indicated  in  your  opening  comments,  that  filings 
are  down  over  the  last  5  or  6  years.  We  all  know  that  overall  filings 
have  gone  up  dramatically,  because  the  increase  in  criminal  cases, 
and  I  suppose  a  lot  of  that  is  because  of  drug  cases.  Also,  there  is 
a  problem  here  for  civil  cases  because  of  the  Speedy  Trial  Act. 

Because  of  all  these  things,  civil  litigants  seem  to  get  shunted  to 
the  side  for  criminal  cases.  Do  you  think  the  increased  crime  docket 
provides  a  rationale  to  at  least  offer  an  alternative  to  wait  for  a 
civil  trial? 

Judge  Wilson.  I  am  sorry.  Senator  Grassley,  I  am  not  sure  I 
grasp  your  question.  Would  you  mind 

Senator  Grassley.  OK.  In  other  words,  even  though  civil  cases 
are  down,  the  total  overall  criminal  cases  are  up,  and  we  also  have 
the  speedy  trial  requirements.  All  that  adds  up  to  civil  cases  being 
put  to  the  side.  Civil  cases  being  put  to  the  side  for  a  long  period 
of  time  is,  to  some  extent,  justice  denied.  You  don't  think  that  this 
is  a  rationale  for  arbitration? 

Judge  Wilson.  No,  I  don't.  Senator  Grassley.  First,  I  think  there 
are  pockets  where  the  drug  filings  are  up  and  where  they  are  over- 
loaded. There  are  pockets,  but  I  don't  think  that  is  generally  true 
nationwide. 

We  have  a  fairly  high  drug  traffic  problem  in  Arkansas.  We  have 
a  high  criminal  caseload.  But  I  think  in  the  vast  majority  of  the 
districts  in  the  country  that  the  criminal  cases  are  not  overloading 
the  system.  I  don't  think  it  justifies  allowing  mandatory  arbitration 
nationwide  because  there  is  a  pocket  of  problems. 

Senator  Grassley.  I  can't  take  exception  to  your  sincere  and 
forceful  defense  of  constitutional  rights.  Nobody  can.  But  I  think  if 
you  look  at  these  types  of  cases,  you  are  going  to  find  a  lot  of  small 
business  people  low-income  people  and  that  type  of  clientele  that 
don't  have  the  resources  to  wait  or  to  pay  for  the  costly  process, 
and  welcome  an  opportunity.  People  want  somebody  to  make  a  de- 
cision. 

I  will  have  some  more  questions  for  you,  but  I  wanted  to  ask 
Judge  Williams  a  couple  questions  first. 

In  regard  to  the  Judicial  Conference,  saying  that  Congress 
should  only  authorize  voluntary  arbitration  except  in  those  districts 
where  mandatory  arbitration  already  exists,  am  I  right  that  the 
Conference  does  acknowledge  that  there  is  favorable  reaction  to 
nonbinding  mandatory  arbitration  in  the  10  districts  where  it  is 
used? 

Judge  WlLLLyvis.  That  is  correct.  The  Conference  was  well  aware, 
when  the  Conference  voted  on  this  particular  recommendation,  of 
the  study  done  by  the  Federal  Judicial  Center  and  was  aware  of 
the  statistical  evidence  that  supports  that.  The  Conference  did  not 
hesitate  to  recommend  that  it  be  continued  in  the  10  districts 
where  it  is  in  place  already. 

Senator  GRASSLEY.  It  provides  increased  options,  it  provides  pro- 
cedural fairness,  it  saves  costs,  saves  time,  and  reduces  court  bur- 
dens. That  is  what  the  Center  says. 

Judge  Williams.  That  is  what  the  Center  says.  As  to  all  of  the 
conclusions  that  the  Center  made,  I  think  the  Conference  did  not 
feel  comfortable  with  endorsing  mandatory  for  all  the  districts  be- 
cause, first,  the  CJRA  study  will  be  done  in  a  few  years  and  we 
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will  have  additional  evidence  as  to  ADR,  and  I  believe  some  of  the 
districts  that  are  being  studied  by  the  RAND  study  will  include  vol- 
untary ADR  programs. 

I  think  the  Conference  position  is  that  the  Conference  would  feel 
more  comfortable  once  this  period  is  over  in  terms  of  endorsing  a 
mandatory  program.  I  guess  what  I  am  saying  is  the  Conference 
recognized  what  the  statistical  data  has  been,  that  the  Judicial 
Center  findings  were,  but  the  Conference  was  just  reluctant,  for 
some  of  the  concerns  that  have  been  expressed  by  Judge  Wilson, 
to  endorse  mandatory  at  this  time. 

I  think  the  Conference  recognizes  that  courts  are  experimenting 
with  various  programs  and  wants  to  wait  until  more  evidence  is  in. 

Senator  Grassley.  Why  do  you  want  Congress  to  preclude  a  dis- 
trict court  from  adopting  a  nonbinding  mandatory  arbitration  pro- 
gram for  small  cases  if  that  court  chooses  to  do  so? 

Judge  Williams.  I  think  that  the  Conference  position  would  be 
that  in  some  instances,  it  may  be  more  costly.  It  could  impinge  on 
the  seventh  amendment  right  to  a  jury  trial. 

Let  me  say  that  this  issue  was  debated  for  some  time  before  the 
Conference,  and  there  were  a  variety  of  views  expressed  by  mem- 
bers of  the  Conference.  It  is  difficult  to  capture  one  theme  of  the 
concerns  that  Conference  members  had. 

I  guess  my  bottom  line  is  that  the  Conference  was  just  reluctant 
to  endorse  it  at  this  point  and  felt  that  taking  a  voluntary  position 
would  be  better  and  didn't  want  to  enforce  it  on  all  the  districts. 

Judge  SCHWAEZER.  Judge  Williams  will  agree  that  it  was  hotly 
debated  and  it  was  hardly  a  unanimous  position  of  the  Conference. 
It  was  a  majority  vote. 

Senator  Grassley.  This  is  probably  allowing  you.  Judge  Wilson, 
to  express  your  philosophical  view  here,  but  I  guess  I  want  to  look 
at  it  from  a  practical  matter.  I  am  not  going  to  dispute,  because 
I  don't  have  the  figures  in  front  of  me,  that  in  a  vast  majority  of 
the  cases  you  don't  have  enough  crime  or  speedy  trial  problems 
that  these  cases  get  shunted  aside  for  3  or  4  years. 

But  you  have  to  admit  that  a  significant  number  do  get  delayed 
for  3  or  4  years.  You  don't  see  that  as  any  sort  of  denial  of  justice 
or  violation  of  a  right  of  jury  trial? 

Judge  Wilson.  Absolutely.  I  think  a  long  delay  like  that  is  a  de- 
nial of  justice,  but  I  think  there  are  other  ways  of  addressing  this 
through,  first,  the  curbs  of  discovery  abuse,  and  not  having  manda- 
tory arbitration. 

In  response  to  your  question  to  Judge  Williams,  I  don't  think  any 
judge  in  America  should  have  the  power  to  encumber  the  seventh 
amendment  with  a  costly  arbitration  device.  I  don't  think  the  em- 
pirical scientific  proof  is  in  that  arbitration  actually  saves  money 
and  time,  Senator  Grassley. 

Senator  Grassley.  I  hope  you  will  be  as  vigorous  in  your  sales- 
manship on  this,  gentlemen,  on  discovery. 

Also,  Judge  Wilson,  if  we  remove  the  penalty  provisions  for  re- 
questing a  trial  after  arbitration,  on  what  basis  could  you  still 
argue  that  arbitration  is  a  violation  of  the  constitutional  right  to 
trial  by  jury? 

Judge  Wilson.  Forcing  someone  to  go  through  that,  you  have  to 
pay  your  lawyer,  you  have  to  get  evidence.  It  is  a  substantial  ex- 
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pense.  And  I  have  arbitrated  it.  It  is  not  as  much  as  going  to  a  jury 
trial  sometimes,  but  it  is  a  substantial  expense,  even  without  the 
penalties,  to  go  through  arbitration. 

Senator  Grassley.  Could  I  ask  your  colleagues  on  the  panel  to 
respond  to  the  same  question,  please? 

Judge  Broderick.  I  would  be  very  happy  to  respond  to  that. 
First  of  all,  I  think  we  are  overlooking  one  fact,  and  that  is  at  least 
under  our  rule  in  Philadelphia  and  under  the  chapter  44,  when  a 
trial  de  novo  is  demanded,  they  are  required  to  be  put  right  back 
on  the  trial  list  in  the  same  position  that  they  would  have  been  if 
they  hadn't  gone  to  arbitration,  so  that  there  is  no  loss  of  time,  or 
the  only  loss,  he  thinks,  is  the  loss  of  money  because  they  are  going 
through  the  second  trial. 

But  the  bottom  line  is  only  2  percent  of  them  go  through  it,  and 
98  percent  have  other  clients.  It  costs  them  less  because  the  attor- 
ney's time  was  less,  and  as  Senator  Heflin,  in  his  concern,  they  are 
permitted  in  the  arbitration  process  to  use  the  reports  of  the  ex- 
perts and  don't  have  to  pay  those  exorbitant  fees  that  we  are  all 
worried  about. 

So  it  is  cheaper  and  we  are  taking  care  of  that,  I  will  call  them 
that  middle  class  of  the  public,  who  want  to  go  into  the  Federal 
Court  and  can't  afford  that  traditional  courtroom  trial  with  the  cost 
of  discovery  going  on  and  the  cost  of  the  experts  that  Senator  Hef- 
lin mentioned.  It  is  cheaper,  it  is  easier,  and  it  is  quicker. 

Judge  Brazil.  I  endorse  what  Judge  Broderick  says,  of  course. 

My  suspicion  is  that  a  fairly-well  litigated  motion  for  summary 
judgment  is  a  lot  more  expensive  than  most  arbitrations  in  our 
court,  and  I  don't  hear  anybody  saying  a  motion  for  summary  judg- 
ment impairs  the  seventh  amendment. 

But  one  of  the  key  points  about  an  arbitration  is  that  it  is  much 
less  formal  and  much  more  flexible.  So  if  you  really  want  a  day  in 
court,  you  can  have  it  a  lot  more  cheaply  and  tailor  it  to  the  spe- 
cific needs  of  your  case  than  you  can  in  a  jury  trial. 

But  most  importantly,  I  think  the  most  important  point  that 
Judge  Schwarzer  and  I  want  to  press  here,  and  Judge  Broderick 
as  well,  is  that  the  universe  of  cases  that  we  are  trying  to  serve 
is  a  universe  in  which  the  right  to  a  jury  trial  is  philosophically 
very  important  but  practically  meaningless.  They  can't  afford  it. 

So  we  want  to  give  them  something.  We  want  to  serve  these  peo- 
ple. We  are  a  service  institution.  We  want  to  give  them  something 
that  we  are  not  giving  them  now  because  it  is  too  expensive  and 
takes  too  long. 

Judge  Schwarzer.  Much  of  the  argument,  I  think,  between  the 
opponents  and  the  proponents,  it  is  like  two  ships  passing  in  the 
night.  When  you  listen  to  the  opponents,  you  think  that  this  would 
authorize  courts  to  put  a  hurdle  in  the  way  of  everybody  that 
wants  to  go  to  a  jury  trial,  but  that  is  not  the  case. 

The  idea  is  that  it  applies  only  to  cases  in  which  the  incidence 
of  jury  trials  would,  in  any  case,  be  minimal  because  of  the  cost 
and  delay  involved  in  the  small  amounts  that  are  at  stake.  There- 
fore, these  are  cases  which  are  going  to  get  settled,  but  this  gives 
people  an  access,  an  alternative,  an  opportunity  to  get  an  inde- 
pendent evaluation. 
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In  that  universe  of  cases — I  wouldn't  advocate  mandatory  court 
annexed  arbitration  for  every  case  in  the  court.  It  would  be  non- 
sense. But  if  you  look  at  the  argument  of  the  opponents,  that  is 
what  it  comes  down  to.  It  makes  it  appear  as  though  everybody  has 
to  jump  this  hurdle  before  they  get  to  the  jury  people.  These  people 
aren't  coming  to  that  hurdle.  They  are  going  in  a  different  track. 

Senator  Grassley.  Judge  Brazil,  you  touched  on  my  next  point, 
and  that  is  a  description  of  the  type  of  people  who  are  going  to  use 
court  annexed  arbitration.  I  assume  that  you  have  already  referred 
to  it,  the  individual,  the  small  business,  the  people  who  don't  have 
resources.  Is  there  anything  beyond  that  as  a  way  of  describing  to 
all  of  us  in  Congress  the  benefit  of  this  to  people  who  otherwise 
could  not  use  dispute  settlement  in  our  judicial  branch? 

Judge  Brazil.  It  sounds  to  me  like  you  understand  it  very  clear- 
ly. The  one  point  I  would  like  to  emphasize  is  that  under  our  local 
rule,  the  vast  majority,  probably  95  percent  of  the  cases  that  use 
the  system,  the  arbitration  program,  are  personal  injury  cases  and 
relatively  modest  business  contract  cases.  They  are  contract  and  PI 
cases,  basically,  not  the  kind  of  matters  that  can  support  a  major 
investment  by  individual  lawyers. 

So  the  world  that  we  are  reaching  here  is  a  world  that  is 
underserved 

Judge  SCHWARZER.  And  many  of  those  cases  are  cases  in  which 
there  is  no  right  to  a  jury  trial  anyway,  but  you  can  get  an  early 
disposition.  For  example,  you  get  rear-ended  by  a  Post  Office  truck. 
You  can  get  an  early  arbitration  instead  of  having  to  wait  for  a 
trial. 

Senator  Grassley.  Can  any  of  the  three  of  you  describe  for  me 
the  reaction  of  lawyers  who  use  the  system — whether  they  like  it 
or  not,  or  whether  they  feel  it  delivers  justice? 

Judge  Brazil.  The  evidence  is  just  overwhelming.  And  what  is 
important  to  keep  in  mind,  the  figures  that  Judge  Schwarzer  read 
to  you  are  figures  from  lawyers  and  from  clients — but  you  asked 
about  lawyers — from  lawyers  who  have  been  presumptively  com- 
pelled to  go  through  these  programs.  More  than  80  percent  of  those 
lawyers  who  did  not  volunteer  for  these  programs  endorse  them 
heartily,  and  more  than  90  percent  say  the  procedure  is  fair  and 
the  arbitrators  were  fair. 

Senator  Grassley.  And  since  there  is  always  a  lawyer  on  the 
winning  side  and  always  a  lawyer  on  the  losing  side,  that  means 
that  even  a  high  percentage  of  the  people  who  lose  still  feel  that 
the  system  gave  justice. 

Judge  Brazil.  Right.  And  in  a  RAND  study,  independent  of  the 
Federal  Judicial  Center,  the  RAND  Corporation  in  1989  published 
a  very  important  study  of  State  court  systems  in  which  clients  were 
asked  to  compare  at  satisfaction  levels  jury  trials,  settlement  con- 
ferences, and  arbitration.  The  level  of  satisfaction  between  arbitra- 
tion and  jury  trials  was  virtually  identical.  The  process  that  was 
least  supportive  and  from  which  there  was  the  most  alienation  was 
the  settlement  conference  process,  because  the  clients  were  left  out. 

Senator  GRASSLEY.  Go  ahead. 

Judge  Broderick.  May  I  add  something  to  that?  I  think  I  may 
have  mentioned  this,  but  I  want  to  emphasize  it. 
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In  the  survey  that  was  taken  of  our  system  in  Philadelphia  in 
1988,  the  lawyers  were  asked  this  question,  whether  they  preferred 
cases  of  this  type,  that  means  the  limited  type  that  go  into  the  ar- 
bitration process,  whether  they  preferred  the  case  to  be  decided  by 
a  judge,  a  jury,  or  the  mandatory  arbitration  process,  and  a  large 
majority  of  them  voted  in  favor  of  the  mandatory  arbitration  pro- 
gram. 

Senator  Grassley.  As  you  see  the  sort  of  clientele  that  you  have 
described,  small  businesses  and  individuals  that  probably  wouldn't 
be  able  to  make  use  of  the  judicial  process,  would  it  be  a  fair  judg- 
ment to  say  that  without  this,  some  people  just  would  not  get  jus- 
tice? 

Judge  Brazil.  Absolutely.  It  is  very  important  to  appreciate  that 
the  median  real  value  of  most  civil  cases  in  Federal  Court,  real 
value  as  opposed  to  what  is  in  the  pleadings,  is  probably  less  than 
$50,000.  I  have  done  1,000  settlement  conferences,  literally,  in  my 
tenure  on  the  bench,  and  the  percentage  of  cases  that  settle  in  ex- 
cess of  $100,000  in  Federal  court  is  surprisingly  small. 

So  we  are  talking  about  cases,  the  real  value  of  which  is  probably 
$20,000  to  $60,000.  Those  kinds  of  cases  just  can't  afford  the  alter- 
native that  a  jury  trial  represents. 

Interestingly  too,  Senator  Heflin,  in  a  survey  that  the  Federal 
Judicial  Center  did  of  our  bar,  the  plaintiffs'  lawyers — one  would 
expect  the  plaintiffs'  lawyers  to  prefer  the  jury  trial  at  a  substan- 
tially higher  rate  than  the  defense  bar — ^but  even  the  plaintiffs' 
lawyers,  when  they  were  asked  to  compare  jury  trial,  judge  trial, 
and  arbitration,  picked  arbitration  52  percent  to  20  percent  over 
the  jury  trial. 

Judge  Wilson.  Senator  Heflin,  may  I  say  one  more  thing?  I  am 
afraid  I  am  going  to  swell  up  and  burst  if  I  don't  say  this. 

I  represented  nothing  but  small  corporations  and  individuals, 
and  I  am  telling  you  that  you  can  file  a  case,  a  simple  complaint, 
in  Federal  District  Court  and  if  a  judge  will  just  set  it  for  trial  and 
not  have  all  these  mandatory  settlement  conferences,  pretrial  con- 
ferences, and  all  that,  you  can  have  your  day  in  court  and  you  can 
get  out  of  court  without  this  arbitration. 

I  ask  again  of  the  proponents,  since  in  these  areas  where  they 
have  had  mandatory  arbitration  it  is  so  beloved,  why  they  need  it 
anymore.  If  people  love  it,  lawyers  love  it,  they  don't  need  to  be 
forced  into  it. 

Senator  Grassley.  Can  I  comment,  or  maybe  it  is  asking  a  ques- 
tion. 

You  are  really  saying  in  the  type  of  environment  you  just  de- 
scribed that  we  can  accomplish  that  in  the  94  districts  around  the 
United  States?  I  am  not  sure  we  can.  I  know  you  are  an  advocate 
of  it,  and  I  doubt  if  I  could  disagree  with  your  advocacy,  but  do  you 
think  that  that  is  the  real  world  out  there? 

Judge  Wilson.  Absolutely.  I  don't  think  they  have  any  proof  to 
the  contrary,  any  independent  scientific  studies  showing  that  they 
get  better  justice,  faster  justice,  and  cheaper  justice. 

Senator  Grassley.  My  last  question. 

Senator  Heflin.  Good.  [Laughter.] 

Senator  Grassley.  I  didn't  say  that  when  you  asked  your  last 
question.  [Laughter.] 
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Senator  Grassley.  Could  any  of  the  three  of  you  comment  on 
whether  Congress  should  preclude  or  prevent  a  district  from  adopt- 
ing mandatory  arbitration? 

Judge  Broderick.  I  would  be  glad  to  comment  first  because  I  am 
on  the  end  here. 

If  this  legislation  does  not  become  effective  prior  to  November  19, 
and  I  think  that  is  the  day,  we  are,  in  effect,  destroying  a  program 
that  has  handled  more  than  22  percent  of  our  caseload  and  a  pro- 
gram that,  and  I  gave  some  of  the  statistics,  that  has  gone  on  for 
15  years  and  has  been  successful. 

How  we  feel  about  it,  I  heard  testimony  to  say  the  Judicial  Con- 
ference doesn't  want  to  curtail  our  experiment.  I  only  say  to  you 
this  experiment  has  been  going  on,  as  I  said,  for  15  years.  It  has 
been  a  success.  I  honestly  think  that  other  U.S.  District  Courts 
should  be  given  the  opportunity.  If  they  want  to  try  a  program,  let 
them  try  it.  I  am  going  to  say,  too,  that  they  should  be  given  the 
opportunity  to  adopt  rules  for  court  annexed  compulsory  arbitration 
that  fit  the,  I  will  say  their  particular  district,  the  feelings  of  their 
lawyers  and  the  feelings  of  the  people  in  that  district. 

Judge  Brazil.  I  would  like  to  second  that  and  also  say  that  if  our 
obligation  as  Federal  Courts  and  the  Federal  Government  gen- 
erally is  to  deliver  service  to  people,  I  firmly  believe  that  we  will 
not  deliver  that  service  if  urban  courts,  in  particular,  are  precluded 
from  offering  these  programs. 

The  sad  sociological  fact  is,  and  in  my  written  statement  I  have 
identified  at  least  nine  separate  real  barriers  to  people  volunteer- 
ing, not  the  least  of  which  is  inertia,  is  the  file  being  on  the  bottom 
of  the  pile.  Again,  these  are  small  cases. 

So  I  think  the  practical  effect  is,  at  least  now,  if  you  preclude 
urban  courts  from  offering  mandatory  programs,  you  are  failing  to 
deliver  service  to  a  large  population  that  is  now  very  badly  under- 
served. 

Judge  SCHWARZER.  And  finally.  Congress  has  taken  a  very  strong 
position  in  the  Civil  Justice  Reform  Act,  either  directing  or  at  least 
directing  every  district  to  consider  the  adoption  of  an  appropriate 
ADR  program.  And  in  view  of  the  strong  policy  that  is  reflected  in 
the  Civil  Justice  Reform  Act  in  favor  of  ADR  procedures,  it  would 
not  be  consistent  to  preclude  the  adoption  of  a  particular  kind  of 
ADR  program  if  it  is  favored  in  the  district. 

Senator  Grassley.  I  thank  you  all  for  answering  my  questions. 

Mr.  Chairman,  could  I  have  consent  to  put  two  letters  in  regard 
to  this  legislation  into  the  record,  one  from  Chief  Judge  John  F. 
Gerry  and  one  from  Michael  Dineen,  Vice  President  of  Federal  Re- 
lations, Kemper  Insurance  Company? 

Senator  Heflin.  They  will  be  made  a  part  of  the  record. 

Thank  you,  gentlemen.  We  appreciate  your  testimony  and  we 
will  call  the  next  panel. 

Judge  Brazil.  Thank  you  very  much.  Senator. 

Judge  Wilson.  Thank  you. 

Judge  Schwarzer.  Thank  you. 

Judge  Broderick.  Thank  you. 

Judge  Williams.  Thank  you. 

Senator  Heflin.  We  are  dehghted  to  have  Mr.  Stuart  Z.  Gross- 
man, on  behalf  of  the  American  Board  of  Trial  Advocates;  Jack 
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Watson,  on  behalf  of  the  American  Bar  Association;  and  Dianne 
Nast,  who  is  an  attorney  with  Kohn,  Nast  and  Graf  in  Philadel- 
phia. 
Mr.  Grossman? 

PANEL  CONSISTING  OF  STUART  Z.  GROSSMAN,  ESQ.,  ON  BE- 
HALF OF  THE  AMERICAN  BOARD  OF  TRIAL  ADVOCATES; 
JACK  H.  WATSON,  ESQ.,  ON  BEHALF  OF  THE  AMERICAN  BAR 
ASSOCIATION;  AND  DIANNE  M.  NAST,  ESQ.,  KOHN,  NAST  AND 
GRAF,  P.C,  PHILADELPHIA,  PA 

STATEMENT  OF  STUART  Z.  GROSSMAN,  ESQ. 

Mr.  Grossman.  Thank  you,  Mr.  Chairman  and  Senator  Grassley. 

As  you  know  from  my  written  remarks,  the  American  Board  of 
Trial  Advocates  is  an  invitation  only,  evenly  balanced  between 
plaintiff  and  defense  attorneys  that  are  extremely  experienced. 
Many  of  our  members  have  had  over  100  trials,  completed  jury 
trials.  These  are  people  who  you  would  recognize  in  your  home 
state,  would  be  members  of  ABOTA  in  your  home  state  as  well,  sir. 

I  want  to  tell  you  that  it  is  the  ABOTA  position  that  we  are 
against  mandatory  arbitration  and  support  voluntary  arbitration. 

But  before  I  come  back  and  give  you  the  reasons  why  or  answer, 
certainly,  any  questions  either  in  this  remark  or  in  later  remarks, 
I  have  to  comment  on  some  of  the  questions  that  I  thought  were 
posed  initially,  and  so  let  me  take  the  time  I  am  allotted  to  do  this, 
if  I  can. 

I  don't  understand  the  statement  made  by  Judge  Schwarzer  that 
says  that  it  is  fear  of  the  unknown  that  causes  good  trial  lawyers 
not  to  want  to  go  through  arbitration  or  mediation.  If  you  want 
fear,  may  I  suggest  you  try  a  case  and  not  know  what  the  judge's 
ruling  is  going  to  be  on  a  critical  issue.  That,  to  me,  is  a  moment 
of  trepidation.  It  is  not  going  before  an  arbitrator  or  a  mediator 
and  discussing  glibly,  all  too  glibly,  frankly,  what  you  are  going  to 
do  to  the  other  fellow  and  what  the  other  fellow  or  lady  is  going 
to  do  to  you.  That  is  what  arbitration  and  that  is  what  mediation 
is. 

Second,  there  was  some  concept  of  weakness,  that  a  trial  lawyer 
who  wouldn't  go  to  arbitration  or  mediation  because  it  shows  weak- 
ness on  their  behalf,  may  I  strongly  suggest  that  weakness  exists 
long  before  you  show  up  for  trial  or  an  arbitration.  It  is  called  your 
reputation.  The  client  selects  the  lawyer.  They  are  going  to  either 
live  or  change  counsel.  The  weakness  has  nothing  to  do  with  going 
to  arbitration  or  not  liking  going  to  arbitration  or  mediation,  and 
I  was  somewhat  surprised  by  those  remarks. 

I  live  in  Miami,  Florida,  and  I  practice  throughout  the  Southern 
District,  really  throughout  the  State.  We  are  short.  We  have  been 
short  six  Federal  judges.  That  has  a  very  direct  impact  on  the  sev- 
enth amendment  right  to  civil  trial  by  jury. 

In  our  estimation,  that  has  had  more  to  do  with  our  clogged,  con- 
gested courts  than  our  caseload,  although  our  caseload  exceeds  Los 
Angeles,  Chicago,  and  New  York  by  a  minimum  of  25  percent.  Our 
judges  down  there  have  struggled  through  the  worst  drug  problems 
and  the  largest  criminal  docket  backlog,  and  we  civil  lawyers  have 
put  it  with  it,  largely  due  to  this  vacancy  problem.  It  is  something 
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I  would  like  this  committee  later  to  address,  if  it  can,  at  the  appro- 
priate time. 

I  wrote  a  letter  to  each  one  of  our  Federal  judges  prior  to  coming 
here.  I  did  my  own  poll.  I  got  five  or  six  responses.  Interestingly 
enough,  the  Southern  District  of  Florida  is  going  to  go  to  a  vol- 
untary program.  They  are  going  to  begin  to  institute  an  oppor- 
tunity to  have  mediation.  But  none  of  the  judges  that  I  spoke  with 
wanted  to  abandon  the  traditional  concept  of  noticing  a  case  for 
trial  and  having  a  trial  date. 

And  Senator  Grassley,  I  must  tell  you  that  although  there  are  so 
many  variations  on  this  theme,  in  our  State  court  in  Dade  County, 
every  case  I  have  goes  to  mediation,  every  single  case,  because  of 
their  size  and  the  fact  that  the  State  of  Florida  has  adopted  medi- 
ation. So  I  think  I  have  more  experience  in  mediating  significant 
cases  than  almost  any  other  lawyer  I  know  of,  frankly. 

It  is  important  that  I  mention  to  you  that  having  a  firm  trial 
date  and  having  a  judge  who  is  known  to  hold  the  feet  to  the  fire 
of  counsel  is  still  the  single  largest  inducement  to  settlement  that 
there  is. 

You  can  shunt  things  over  to  mediation  and  shunt  things  over 
to  arbitration,  but  I  would  very,  very  much  request  that  what 
Judge  Broderick  said,  which  I  found  significant,  if  it  is  the  way 
things  are  in  the  Eastern  District,  that  you  are  not  penalized  by 
losing  your  trial  date  to  go  through  mediation  or  arbitration  is 
very,  very  important. 

I  would  suggest  at  least  that  if  mediation  or  if  arbitration  is 
going  to  be  mandated  or  permitted  to  be  mandated,  that  at  no  time 
must  one  complete  that  task,  which  frankly  has  its  own  calendar 
problems,  of  getting  mediators,  getting  adjustors,  getting  enough 
testimony  in  the  record  so  that  a  meaningful  mediation  or  arbitra- 
tion can  happen.  It  isn't  as  if  you  can  convene  one  in  3  months  and, 
well,  let  us  go  have  it.  There  is  a  lot  of  work  that  has  to  happen, 
and  many  times  the  lawyers'  other  schedules  and  the  mediator's 
schedule  and  the  witness's  schedules  can  be  unavailable. 

So  the  first  thing  to  do  is  get  cases  noticed  for  trial  in  a  jurisdic- 
tion that  has  ample  judges  and  judges  who  will  try  cases  and  are 
known  to  do  precisely  that.  I  still  submit  to  you  that  keeping  a  trial 
date  is  the  very  best  say  to  have  settlement. 

I  did  receive  Senator  Grassley's,  he  is  not  calling  it  a  bill,  I  don't 
know  if  it  is  a  musing,  but  I  appreciated  it.  I  liked  the  way  you 
eliminated  penalties,  if  the  draft  that  I  received  from  Melissa  Pad- 
dock is  correct,  and  that  it  is  discretionary.  You  can't  penalize  folks 
who  don't  agree  with  the  finding  of  a  mediator-arbitrator  because, 
Senator,  there  are  no  rules.  There  are  no  rules  in  the  mediations 
that  I  go  to.  In  the  arbitrations  that  I  go  to,  there  frequently  are 
no  rules  in  those.  It  is  just  kind  of  a  bargaining  session. 

Folks  say  that  they  are  going  to  get  things  into  evidence  that 
they  may  not  get  into  evidence.  They  may  not  have  a  jury  that  they 
think  they  are  going  to  get.  They  may  not  have  an  understanding 
of  the  law  that  they  purport  to  have  at  the  time  of  a  mediation- 
arbitration. 

Nothing  beats,  nothing  beats  an  articulate,  educated  judge  and 
a  jury  if  you  really  are  interested  in  delivering  the  services  that  the 
other  gentleman  spoke  about. 
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Thank  you. 

[Mr.  Grossman  submitted  the  following:] 

Stuart  Z.  Grossman, 
American  Board  of  Trial  Advocates,® 

Miami,  FL,  October  21,  1993. 

Subcommittee  on  Courts  and  Administrative  Practice, 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  DC. 

Ladies  and  Gentlemen:  I  am  honored  to  testify  before  the  Committee  on  the  Ju- 
diciary on  Friday,  October  29,  1993,  as  the  representative  of  the  American  Board 
of  Trial  Advocates  (ABOTA).  I  am  the  Chairman  of  ABOTA's  Civil  Justice  Commit- 
tee and  a  member  of  its  National  Board  of  Directors. 

With  the  permission  of  Committee  staff,  I  have  chosen  to  reproduce  certain  cor- 
respondence of  the  United  States  District  Court  Judge  Thomas  Eisele  of  Little  Rock, 
Arkansas.  I  shall  testify  concerning  his  recommendations. 

The  3,967  members  of  the  American  Board  of  Trial  Advocates  are  almost  evenly 
divided  between  plaintiff  and  defense  counsel.  ABOTA  is  a  national  association  of 
trial  lawyers  dedicated  to  preserving  the  Seventh  Amendment  right  to  a  civil  jury 
trial.  ABOTA  has  81  chapters  in  all  50  states  and  Puerto  Rico. 

All  of  ABOTA's  membership  standards  are  high.  Only  the  most  qualified  defense 
and  plaintiff  attorneys  with  extensive  courtroom  experience  are  invited  to  join  the 
American  Board  of  Trial  Advocates.  However,  more  than  the  number  of  trials  is  con- 
sidered. High  personal  character  and  an  honorable  reputation  are  paramount  to 
qualify  as  a  member.  The  quality  of  ovu-  membership  and  the  plaintiff-defense  bal- 
ance give  the  American  Board  of  Trial  Advocates  an  unique  edge  over  other  legal 
organizations. 

Respectfully, 

Stuart  Z.  Grossman. 


G.  Thomas  Eisele, 
U.S.  District  Court, 
Little  Rock,  AR,  August  20,  1993. 

Members  of  the  Judicial  Conference. 

Dear  Chief  Justice  Rehnquist  and  Judges:  First  let  me  express  my  thanks  to  those 
among  you  who  voted  "no"  during  your  March,  1992,  meeting  to  the  proposal  that 
the  Conference  support  legislation  which  would  authorize  the  installation  of  manda- 
tory arbitration  programs  in  all  94  of  our  U.S.  District  Courts.  1  note,  however,  that 
your  decision  did  not  deter  Judge  Schwarzer,  the  Director  of  the  Federal  Judicial 
Center,  from  continuing  his  support  of  such  legislation  in  an  appearance  on  May 
5,  1993,  before  a  House  Subcommittee.  I  was  frankly  dismayed. 

Of  course.  Judge  Schwarzer,  like  me  and  you  has  every  right  to  make  known  his 
personal  views  on  this  important  issue  to  members  of  Congress  and  anyone  else. 
But  I  did  not  realize  that  he  and  the  members  of  the  Board  of  the  Center  were  of 
the  opinion  that  the  Center  is  free  to  take  positions  before  legislative  committees 
that  are  contrary  to  those  taken  by  the  Conference.  But  that  appears  to  be  the  case. 

I  have  just  received  a  letter  from  Mr.  Ralph  Mecham  that  confirms  the  FJC 
Board's  determination  that  it  has  a  right  to  its  own  independent  positions  on  policy 
and  legislative  matters.  I  quote  from  his  letter  of  August  16,  1993: 

As  a  member  of  the  Board,  I  did  not  vote  to  support  the  position  taken 
by  Judge  Schwarzer  in  his  May  5,  1993,  statement.  However,  Judge 
Schwarzer's  statement  with  respect  to  mandatory  arbitration  programs  is 
consistent  with  the  position  of  the  Center  Board. 


The  matter  was  before  a  Conference  committee  and  the  Conference  com- 
mittee and  I  thought  that  the  Conference  itself  might  take  a  contrary  posi- 
tion. I  told  the  Board  I  thought  the  Judiciary  should  speak  with  one  voice 
and  that  the  policy  voice,  particularly  on  legislative  matters,  should  be  that 
of  the  Judicial  Conference  and  not  the  FJC  Board.  I  cast  the  only  dissenting 
vote  when  the  Board  voted  for  the  proposition  that  the  Center  had  a  right 
to  have  its  own  position  independent  of  the  Judicial  Conference  of  the  Unit- 
ed States  on  policy  and  legislative  matters.  The  Board  voted  against  my 
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suggestion  that  it  should  wait  to  see  what  action  the  Conference  took  since 
the  statute  did  not  require  an  FJC  report  to  Congress  at  that  time. 

When  Judge  Schwarzer  appeared  before  the  House  Subcommittee  on  May  5,  1993, 
he  urged  "favorable  consideration  of  the  Board's  [FJC  Board's]  recommendations 
and  the  pending  bill."  He  finally  got  around  to  mentioning  the  Conference's  March, 
1993,  contrary  position  at  page  8  of  his  statement  while  discussing  "Voluntary  Pro- 
grams." He  states: 

It  is  sometimes  said  that  if  court-annexed  arbitration  is  a  good  thing,  why 
not  let  it  fly  on  its  own  merits  instead  of  mandating  participation.  This 
thinking  motivated  those  of  the  judges  who  at  the  recent  meeting  of  the  Ju- 
dicial Conference  opposed  extension  of  mandatory  program  authority  to 
other  than  the  ten  pilot  districts. 

His  footnote  to  this  comment  suggests  that  the  conference  must  have  acted  out  of 

simple  ignorance: 

The  issue  came  before  the  meeting  of  the  Judicial  Conference  without  the 
benefit  of  study  or  background  briefing. 
This  same  theme  was  expressed  in  Judge  Ann  Claire  Williams'  statement  [she  is 
a  member  of  Judge  Parker's  Committee  on  Court  Administration  and  Case  Manage- 
ment].  After   explaining  the   Conference's   decision   she   made   the   following   pre- 
dictions: 

There  is  strong  reason  to  believe,  however,  that  the  Judicial  conference 
will  likely  revisit  this  issue  in  September,  1993,  upon  recommendation  of 
its  Committee  on  Court  Administration  and  Case  Management.  That  Com- 
mittee had  unanimously  supported  the  expansion  of  both  voluntary  and 
mandatory  court  annexed  arbitration  programs  to  all  federal  courts.  From 
recent  conversations  with  committee  members,  it  is  my  impression  that  the 
committee  will  again  present  this  recommendation  to  the  Conference.  We 
anticipate  that  the  Judicial  conference,  upon  further  examination  of  this 
issue,  will  reconsider  its  position  and  are  optimistic  that  the  Judicial  Con- 
ference will  reaffirm  support  for  the  enactment  of  legislation  to  authorize 
the  expansion  of  both  voluntary  and  mandatory  court  annexed  arbitration 
programs  in  the  federal  courts. 

If  I  were  a  member  of  the  conference  I  believe  I  would  feel  a  bit  patronized  and 
a  bit  put-off  by  all  of  this.  But,  then  again,  my  skin  may  not  be  as  thick  as  yours. 

In  any  event,  prepare.  The  lobbying  efforts  of  the  mandatory  court-annexed  ADR 
true  believers  will,  I  suspect,  be  massive  and  formidable,  direct  and  indirect,  per- 
sonal and  philosophical.  And  within  my  limited  resources  and  time,  I  will  try  to 
meet  their  arguments  head-on. 

Two  points:  1)  Please  try  to  maintain  an  open  mind  until  "voting  time;  and  2) 
Note  that  H.R.  1102,  as  now  amended,  requires  every  district  court  ["shall"]  to  au- 
thorize the  use  of  arbitration  in  civil  cases  and  "may  require"  (mandatory)  referral 
to  arbitration  of  non-constitutional  and  non-civil  rights  cases  "if  the  relief  sought 
consists  only  money  damages  not  in  excess  of  $150,000  or  such  lesser  amount  as 
the  district  court  may  set,  exclusive  of  interest  and  costs." 

Point  Two:  The  strategy  will  probably  now  be  to  try  to  "save"  the  courts  from  this 
broader  legislation  by  urging  the  Congress  to  go  back  to  Judge  Parker's  committee's 
recommendation  that  districts  be  permitted  to  install  such  mandatory  programs,  but 
not  be  required  to  do  so.  My  comment  on  the  committee's  recommendation  is  found 
in  my  SMU  article: 

It  is  a  smart  tactic  for  the  Federal  Judicial  Center  to  call  for  legislation 
authorizing  eirbitration  in  all  federad  district  courts  "to  be  mandatory  or  vol- 
untary in  the  discretion  of  the  court."  Many  federal  judges  who  oppose  man- 
datory AJDR  programs  go  adong  with  legislation  which  would  permit  individ- 
ual district  courts  or  individual  United  States  District  Judges  to  adopt  man- 
datory ADR  programs  on  the  rationale:  "No  one  is  forcing  me  to  adopt  such 
programs,  so  why  should  I  object  if  other  judges  want  to  install  them?"  I 
suggest  that  such  "go  along"  judges  constitute  the  weak  link  in  the  defense 
of  some  very  fundamental  rights  and  principles.  And  I  predict  that,  down 
the  road,  they  will  see  the  tactics  of  the  involuntary  court-annexed  ADR 
movement  change.  After  they  succeed  in  getting  a  large  number  of  such 
programs  installed  they  will  urge  the  Congress  and  the  Judicial  Conference 
to  require  them  in  every  district  court.  The  writing  is  clearly  on  the  wall. 
Indeed,  one  has  only  to  look  at  Judge  Parker's  proposal  to  realize  that  that 
future  has  arrived. 
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But  the  real  problem  with  this  approach  is  that  it  puts  the  decision  in 
the  wrong  hands — in  the  hands  of  us  federal  judges.  Why  should  I,  as  a 
U.S.  District  Judge,  or  why  should  the  U.S.  District  Court  for  the  Eastern 
District  of  Arkansas  through  a  vote  of  its  judges,  be  permitted  to  install 
such  involuntary  ADR  programs  in  our  Court  and  make  participation  in 
such  program  or  programs  a  condition  precedent  to  a  party's  right  to  a  tra- 
ditionad  trial  of  his  or  her  case  before  a  jury  or  an  Article  III  judge?  Al- 
though I  am  a  great  believer  in  the  value  and  benefits  of  iudicial  discretion, 
I  do  not  believe  we  judges  should  have  that  power.  We  should  stop  talking 
about  giving  judges  the  right  to  impose  such  programs  upon  litigants  in  our 
courts  and  start  talking  about  the  rights  of  persons  directly  involved,  i.e. 
the  parties  to  such  civil  litigation. 

Indeed,  if  these  programs  should  be  in  any  courts,  they  should  be  in  all.  The  civil 
litigants  in  our  federal  courts  should  not  be  treated  so  dramatically  differently  de- 
pending upon  the  choice  of  individual  courts. 

Again  I  commend  the  Conference  for  its  decision  not  to  go  farther  down  this  dark 
road.  And  I  urge  you  to  resolutely  maintain  that  position. 

With  best  personal  regard,  I  am, 

Sincerely  yours, 

G.  Thomas  Eisele. 


G.  Thomas  Eisele, 
U.S.  District  Court, 
Little  Rock,  AR,  September  1,  1993. 
Dear  Chief  Justice  and  Judges:  As  I  recently  advised  you  I  will  attempt  to  re- 
spond to  views  submitted  to  you  by  the  proponents  of  mandatory  court-annexed 
ADRs  to  the  extent  I  am  made  aware  of  their  submissions.  This  letter  is  in  response 
to  Judge  Bill  Schwarzer's  memorandum  to  you  of  August  13,  1993. 

Judge  Schwarzer  lists,  in  seven  separate  and  numbered  paragraphs,  "several  is- 
sues" and  his  positions  thereon.  I  will  respond  according  to  that  same  (his)  format. 

1.  The  limitation  of  the  authority  to  cases  involving  not  more  than  $100,000.00 

a.  Judge  Schwarzer  first  states  that,  "The  reason  for  this  limitation  on  mandatory 
court-annexed  arbitration  is  that  those  cases  generally  cannot  be  tried  economically, 
considering  not  only  the  cost  of  trial  but  also  that  of  discovery  and  other  pre-trial 
activity." 

My  Comments:  (i)  That  may  be  Judge  Schwarzer's  personal  opinion,  but  it  is  not 
the  reason  the  creators  of  these  mandatory  court-annexed  arbitration  programs  had 
in  mind  when  such  limitations  were  first  established.  I  refer  to  the  judges  of  the 
"mother  court"  of  these  programs — the  Eastern  District  of  Pennsylvania.  (That  fed- 
eral court  picked  up  the  idea  from  certain  practices  in  Pennsylvania  state  courts). 
Judge  Raymond  Broderick  of  that  court  has  written  extensively  on  the  genesis  of 
the  program.  Although  he  stoutly  maintains  that  that  program  was  "not  designed 
primarily  as  a  settlement  program"  his  explanation  of  his  court's  reason  for  adopting 
a  dollar-amount  cut-off  figure  undercuts  that  contention.  Note  his  language. 

It  was  generally  agreed  that  there  should  be  some  limitation  on  the 
amount  in  controversy.  It  was  conceded  that  in  cases  where  money  damages 
only  are  being  sought,  the  amount  in  controversy  should  be  limited  to  an 
amount  which  might  make  it  economically  unfeasible  for  litigants  to  de- 
mand a  trial  de  novo.  The  savings  to  litigants,  as  well  as  to  the  courts  is 
not  realized  when  ever  the  amount  in  controversy  encourages  the  losing 
party  to  demand  a  trial  de  novo.  It  was  therefore  determined  to  limit  the 
amount  in  controversy  to  $75,000  in  order  to  avoid  the  possibility  of  making 
the  arbitration  program  just  one  more  layer  of  litigation.  (Emphasis  sup- 
plied). 

So  where  "Big  money"  is  sought  the  parties  are  entitled  to  their  traditional  day 
in  court  unencimibered  with  this  costly  arbitration  diversion.  But  not  so  if  the  claim 
is  relatively  small.  The  Court  picked  a  figure  which  it  felt  would  make  it  "economi- 
cally unfeasible"  for  a  party  who  was  dissatisfied  with  the  arbitration  award  to  then 
demand  a  trial  de  novo.  The  Court  consciously  constructed  a  tangible  and  effective 
disincentive  aimed  at  the  dissatisfied  party.  But  it  will  mostly  discourage  the  poorer 
parties — those  with  limited  resources.  By  the  time  the  arbitration  award  is  entered, 
the  parties  will  have  already  paid,  or  become  liable  for,  the  expense  and  legal  fees 
incident  to  this  ADR  procedure.  One  who  decides  to  ask  for  a  trial  de  novo  must 
then  pay  his  or  her  lawyer  again  for  preparing  for  and  conducting  the  real  trial. 
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And  if  that  party  does  not  get  a  more  favorable  result  at  the  trial  than  at  the  arbi- 
tration hearing  he  or  she  will  also  be  liable  for  the  Eirbitrators  fees  for  conducting 
an  arbitration  hearing  that  he  did  not  want  or  ask  for.  And  if  he  holds  back  or 
skimps  in  order  to  save  fees  and  expenses  at  the  arbitration  hearings  he  or  she  will 
be  exposed  to  additional  sanctions  on  the  ground  that  that  party  did  not  "participate 
in  the  arbitration  process  in  a  meaningful  manner"  (See  e.g.  Local  Rules  8(5)(c).) 
Thus  a  real  catch-22  situation:  the  rule  requires  you  to  use  what  may  very  well  be 
Umited  resources  at  the  arbitration  hearing,  which,  in  turn,  will  discourage  you 
from  later  demanding  a  trial  de  novo.  Sad,  sad  indeed. 

(ii)  Now  turn  back  to  Judge  Schwarzer's  explanation  of  the  reason  for  a  dollar- 
amount  cut-off  figure  (whether  $75,000,  $100,000;  or  $150,000).  He  states  that  cases 
seeking  less  than  such  amounts  "generally  cannot  be  tried  economically,  considering 
not  only  the  cost  of  trial,  but  also  that  of  discovery  and  other  pretrial  activity."  I 
ask:  what  justification  research,  or  data  does  he  provide  you  for  that  statement? 
What  does  he  mean  "economically?"  What  is  he  assuming  to  be  the  "trial  costs",  "the 
discovery  costs"  and  the  "costs  of  other  pretrial  activity?"  Does  he  have  the  figures 
that  would,  for  instance,  show  us  how  those  costs  would  vary  for  a  case  in  which 
the  amount  sought  was  $90,000  when  compared  to  another  case  in  which  the  ad 
damnum  was  $130,000  (assuming  a  cut-off  figure  of  $100,000,  as  proposed  by  the 
Federal  Judicial  Center)?  Is  there  any  logical  or  reasonable  basis  for  asserting  that 
such  costs  would  be  the  same,  more  or  less?  And  yet  the  parties  seeking  $130,000 
will  not  have  to  go  through  all  of  these  costly  and  prejudicial  arbitration  programs 
in  order  to  get  their  day  in  court!  If  that  does  not  create  a  two-class  system  of  civil 
justice,  what,  pray,  would?  So  much  for  equal  protection! 

Judges  who  try  cases  on  a  regular  basis  know  that  a  case  seeking  $90,000  may 
last  a  few  hours,  or  a  few  days,  or  a  few  weeks,  just  as  a  case  seeking  $130,000, 
$200,000  or  $5,000,000.  The  ad  damnum  prayer  tells  us  little  about  the  number  or 
the  complexity  or  the  factual  issues  presented. 

Does  Judge  Schwarzer  have  any  data  to  support  such  a  flat  footed  statement?  Has 
he  differentiated  between  jury  trials  and  trials  to  the  court?  Has  he  differentiated 
among  the  various  types  of  civil  litigation  that  may  be  mandatorily  referred  to  arbi- 
tration? "Economically"  from  whose  point  of  view?  Once  again,  this  kind  of  state- 
ment patronizes  the  parties  to  this  type  of  implicitly  unimportant  litigation  and 
their  attorneys.  Who  should  be  the  "judges"  of  the  "need  for  trial"?  Keep  remember- 
ing, only  about  5  percent  of  all  our  civil  cases  are  now  tried,  without  the  arbitration 
program  or  any  other  mandatory  ADR  program.  So  if  a  party  to  a  civil  action  in 
consultation  with  his  or  her  attorney  wants  to  go  to  trial,  and  there  exists  triable, 
material,  factual  issues,  why  should  we  say  "no,"  it  is  not  "economical"  for  you  to 
do  so,  or  for  society  to  provide  you  with  that  opportunity? 

How  do  we  value  one's  unencumbered  right  to  a  trial  before  a  judge  or  a  jury? 
Should  that  value  be  based  solely  on  the  dollar  amounts  of  damages  sought?  As  I 
stated  in  a  footnote  in  the  SMU  Law  review  article: 

Paternalism  pervades  the  thinking  of  mandatory  ADR  advocates.  In  the 
first  footnote  in  his  article.  Judge  Parker  quotes  from  Michael  Tigar's  2020 
Vision,  saying  that  "the  market -behavior  of  legal  services  consumers  is  irra- 
tional *  *  *  ft  is  irrational  in  terms  of  their  own  interest,  which  is  a  crucial 
market  failure."  Parker,  supra  note  1,  at — (quoting  Michael  E.  Tiger,  2020 
Vision:  A  Bifocal  view,  74  Judicature  89,  92  (1990).  Parties  to  litigation  who 
pursue  justice  until  the  end  may  lose,  doUarwise,  more  by  successfully  win- 
ning a  final  verdict  than  if  they  had  settled  or  compromised.  Does  that 
make  their  decision  to  go  to  trial  and  get  justice  irrational?  There  are  dol- 
lars, and  there  are  values. 

I  think  we  judges  should  be  willing  to  assume  that  in  at  least  a  small  percentage 
of  the  cases  one  party  is  right  and  the  other  is  wrong;  or  one  party  is  seeking  vindi- 
cation or  justice;  or  that  one  party  is  resisting  extortion.  Why  should  we  force  the 
"innocent  to  sit  down  with  the  "guilty"  in  the  hope  that  they  will  work  out  some 
settlement  and  thereby  relieve  us  of  a  trial?  why  not  let  the  wronged  party  pursue 
justice  and  stand  firmly  on  principle  if  that  is  what  he  or  she  wishes  to  do — vidthout 
going  through  one  of  these  costly  and  time  consuming  diversions? 

b.  Next  Judge  Schwarzer  states: 

"Because  those  cases  are  most  often  disposed  of  by  settlement,  arbitra- 
tion, as  a  practical  matter,  does  not  interpose  an  obstacle  to  trial  or  create 
an  additional  layer  of  litigation.  Instead,  it  provides  litigants  an  additional 
option — a  relatively  speedy  and  inexpensive,  non-binding  adjudication  with- 
out which  outcomes  for  litigants  depend  largely  on  their  attorneys'  negotiat- 
ing skills." 
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My  comments:  What  kind  of  an  argument  is  this?  Judge  Schwarzer  acknowledges 
that  these  cases  "are  most  often  disposed  of  by  settlement."  But  we  all  know  that 
that  is  true  of  all  civil  litigation.  And  he  seems  to  say  that,  since  these  cases  will 
settle  anyway,  the  arbitration  required  is  not  an  obstacle  to  trial!  Strange  logic.  The 
point  seems  to  be  that  while  these  cases  are  awaiting  the  inevitable  settlement  we 
should  not  just  let  them  sit  there;  we  should  do  something  with  them,  to-wit:  we 
should  spend  public  funds  and  resources  on  an  arbitration  the  parties  do  not  want 
and  have  not  agreed  to. 

I  challenge  Judge  Schwarzer's  proposition.  Of  course  these  mandatory  arbitration 
programs  "interpose  an  obstacle  to  trial" !  That  is  what  they  were  designed  to  do. 
If  they  do  not  reduce  the  number  of  trials,  then  they  truly  "create  an  additional 
layer  of  litigation."  Judge  Broderick  makes  it  clear  that  the  process,  costly  and  tide- 
consuming  as  it  is  (coupled,  I  might  add,  with  its  prejudicial  effects  on  the  efficacy 
and  effectiveness  of  any  foUowing-on  "de  novo  trial"),  makes  it  "economically 
unfeasible  for  litigants  to  demand  a  trial  de  novo."  (His  words,  not  mine). 

c.  Then  Judge  Schwarzer  states  that  this  mandatory  arbitration  program  "pro- 
vides litigants  an  additional  option — a  relatively  speedy  and  inexpensive,  non-bind- 
ing adjudication  without  which  outcomes  for  litigants  depend  largely  on  this  attor- 
neys' negotiating  skills." 

My  Comments:  An  analysis  of  this  statement  reveals  several  basic  misuses  of  lan- 
guage. 

1.  "provides  the  parties  an  additional  option."  "Option"?  Does  not  the  term  imply 
choice?  The  truth  is  that  the  "option"  to  use  arbitration  can  only  exist  in  the  absence 
of  a  mandatory  program.  And  we  all  know  that  that  option  (i.e.  by  agreement  of 
the  parties)  is  always  available  to  civil  litigants,  even  without  these  court-annexed 
programs.  Under  mandatory  programs  there  is  no  option,  no  choice — just  judicial  co- 
ercion. 

ii.  The  suggestion  that  the  attorney  in  negotiating  settlements  will  not  know 
enough  about  their  case  to  do  a  good  job  on  behalf  of  their  clients  unless  they  first 
go  through  one  of  these  arbitration  proceedings  is  patent  claptrap.  But  this  idea 
does  reveal  the  consistent  anti  trial-lawyer  bias  that  permeates  and  motivates  the 
mandatory  ADR  movement.  And  is  Judge  Schwarzer  assuming  that  all  cases  di- 
verted into  these  programs  actually  go  through  an  arbitration  hearing?  If  so  he 
should  look  at  Ms.  Meierhoefer's  figures.  It  appears  that  in  those  districts  which 
make  significant  use  of  such  programs,  only  14  to  18  percent  actually  go  through 
an  arbitration  hearing.  So  over  80  percent  are  closed  before  any  hearing. 

iii.  Judge  Schwarzer  refers  to  these  mandatory  arbitration  hearings  as  "adjudica- 
tions," just  as  the  Eastern  District  of  Pennsylvania  refers  to  its  mandatory  arbitra- 
tion regime  as  a  "speedy  civil  trials"  program,  and  Judge  Parker  asserts  that  his 
various  "Tracks"  produce  "fair"  and  "reliable"  decisions.  I  ask  the  members  of  the 
Conference  to  read  the  local  rules,  guideUnes  and  protocols  for  the  conduct  of  these 
mandatory  arbitrations.  Then  ask  yourself:  what  lawyer  or  judge  would  state  that 
what  happens  at  one  of  these  arbitration  "hearings"  is  a  trial,  or  an  adjudication. 
As  I  have  said,  any  judge  who  required  a  trial  before  him  or  her  to  be  conducted 
in  accordance  with  such  rules  and  guidelines  would  not  only  be  summarily  reversed 
on  appeal,  but  would  also  be  considered  a  proper  candidate  for  impeachment.  You 
judges  know  that  none  of  these  alternative  ADR  procedures  may  properly  be  charac- 
terized as  a  "trial"  or  an  "adjudication"  and  none  can  be  counted  on  the  produce 
"fair"  and  "reliable"  decisions.  Why?  Because  the  use  of  the  essential  truth  revealing 
procedures  and  the  rules  of  evidence,  that  we  associate  with  real  trials,  that  is  judi- 
cial trials,  are  neither  required  or  encoiiraged.  And  we  know  that  unless  the  true 
facts  in  dispute  are  reliably  established  all  else  is  meaningless.  As  I  stated  in  an 
earlier  article  in  75  Judicature  34,  36  (1991): 

With  all  due  respect,  it  is  not  fair  to  describe  ADR  programs  as  only  dif- 
ferent in  some  negligible  or  unimportant  degree  from  traditional  trials  in 
federal  courts.  They  are  clearly  different  in  Kind  and  in  basic  philosophy. 
In  real  trials,  the  objective  is  to  arrive  at  the  truth,  vindicate  rights,  and 
to  do  justice.  The  evidence  presented  at  a  real  trial  is  all-important.  Any 
experienced  trial  judge  will  tell  you  that  it  is  the  proof  and  the  evidence 
that  determines  the  outcome  of  over  95  percent  of  the  cases  and  not  the 
eloquence  or  histrionic  talents  of  the  lawyers.  And  the  procedures,  rules, 
and  the  evidentiary  safeguards  incident  to  true  trials  ensure  a  high  degree 
of  reliability  with  respect  to  the  results  obtained.  Not  so  with  ADRs.  They 
operate  in  a  different  atmosphere:  where  fault,  guilt  or  innocence,  right  or 
wrong  are  not  central  to  the  process;  where  one-tenth  of  a  loaf  is  better 
than  none;  where  the  debating  skills  of  attorneys — and  not  their  real  truth- 
revealing,  fact-establishing  trial  skills — are  glorified;  where  the  evidence  is 
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de-emphasized;  where  every  claim  is  assiimed  to  have  some  value;  where 
true  justice  is  considered  too  expensive  or  an  unattainable  abstraction. 

Judicature  Vol.  75,  No.  1,  June-July,  1991,  "The  Case  Against  Mandatory  Court-An- 
nexed ADR  programs,"  P.  36. 

There  is  a  school  of  thought  especially  among  some  of  the  "economist"  judges  that 
it  is  not  important  how  civil  cases  are  decided,  only  that  they  be  decided.  That  view 
tears  at  the  very  fabric  of  our  American  democratic  society.  If  the  instruments  of 
justice  are  not  intended,  and  designed,  to  find  the  truth  and  bring  about  a  just  re- 
sult, and  are  not  so  perceived,  we  are  indeed  in  trouble.  The  economists  must  realize 
that  there  are  certain  values  in  our  democratic  society  that  must  be  accepted  and 
may  not  be  tampered  with  even  in  the  name  of  efficiency. 

2.  The  authorization  of  mandatory  programs  (in  districts  wishing  to  adopt  such  pro- 
grams) 

a.  Judge  Schwarzer  states  that  "The  reason  for  authorizing  mandatory  programs 
in  addition  to  voluntarv  programs  is  that,  as  reported  in  the  Center's  research,  the 
latter  have  experienced  low  rates  of  participation.  A  number  of  factors  may  contrib- 
ute: reluctance  of  attorneys  or  clients  to  take  a  risk  on  a  novel  procedure;  fear  that 
a  willingness  to  agree  to  arbitration,  or  to  initiate  it,  could  be  construed  as  a  sign 
of  weakness;  concern  that  arbitration  may  provide  helpful  information  to  the  oppo- 
nent; or  a  general  lack  of  familiarity  with  the  procedure." 

My  Comments.Mandatory  ADR  true  believers  have  a  terrible  time  dealing  with 
one  harsh  reality:  voluntary  court-  annexed  ADR  programs  do  not  work  because  the 
parties  only  rarely  volunteer.  This  is  not  to  say  that  voluntary  ADRs  do  not  work. 
They  do.  But  not  voluntary  court-annexed  ADR  programs!  Judge  Schwarzer  reaches 
for  an  explanation.  See  quote  above.  Judge  Robert  Peckham  also  worried  about  this 
phenomenon.  He  acknowledged  that  "some  voluntary  programs  have  been  unsuc- 
cessful in  attracting  participants."  He  went  on  to  explain: 

For  example,  one  district  court  has  a  voluntary  arbitration  program  that 
provides  for  notification  to  participants  in  selected  cases  with  an  invitation 
to  opt-in.  The  program  "has  been  strikingly  unsuccessful  in  attracting  cases, 
despite  a  considerable  effort  at  bar  outreach.  Of  1,115  cases  notified  thus 
far,  only  one  has  opted-in."  Similarly,  very  few  cases  have  been  "volun- 
teered" into  the  ENE  program  in  the  Northern  District  of  California,  +  *  * 

It  is  hard  to  imagine.  Only  one  case  opted  in  to  the  voluntary  arbitration  program 
out  of  1,115!!  And  his  court  had  the  same  experience  with  its  Early  Neutral  Evalua- 
tion (ENE)  program.  Very  few  volunteers.  He  tried  to  explain  this  "serious  shortfall 
or  voluntary  participants"  as  follows: 

Parties  may  not  be  aware  of  alternatives.  Attorneys  may  be  unwilling  to 
advise  trying  "something  new"  for  fear  their  advice  will  be  faulted  if  the 
something  new  does  not  work  out.  And  they  may  be  wary  of  electing  a  pro- 
cedure that  might  be  construed  as  a  sign  of  weakness.  They  may  also  fear 
disclosing  their  case  in  advance  of  trial  or  believe  that,  in  some  cases,  delay 
serves  the  best  interest  of  their  clients  and  may  therefore  avoid  programs 
that  purport  to  speed  cases  to  disposition. 

Let  me  help-the  good  judges:  These  cases  are  in  court  because  one  or  more  of  the 
parties  opted  for  a  real  judicial  forum.  Could  the  reason  they  do  not  voluntarily 
enter  one  of  these  court  annexed  ADR  programs  be  simply  that  at  least  one  of  the 
parties  wants  truth  and  principle  vindicated  and  a  fair,  accurate,  and  reliable  reso- 
lution of  the  factual  issues  on  the  evidence  before  judge  or  a  jury  in  accordance  with 
traditional  due  process  and  evidentiary  standards;  in  sum,  justice?  As  I  state  in  the 
SMU  article: 

But  I  submit  that  if  we  federal  judges  do  our  jobs,  move  and  try  our 
cases,  and  keep  our  civil  dockets  current,  litigants  and  their  attorneys  will 
rarely,  voluntarily  seek  any  of  those  alternatives.  Frankly — this  is  no  time 
for  modesty — people  will  choose  the  diamond  over  the  zircon  if  they  know 
the  difference.  When  all  is  said  and  done  these  mandatory  ADR  advocates 
have  nothing  to  offer  that  can  compare  with  the  effectiveness  of,  or  indeed 
the  majesty  of,  a  properly  conducted  trial  before  a  real  judge  or  a  real  jury 
in  accordance  with  our  traditional  evidentiary  and  due  process  standards 
if  the  objective  is  to  find  and  establish  the  true  facts,  i.e.  the  truth;  to  prop- 
erly apply  the  controUing  law;  to  vindicate  rights  and  principle;  and  to  do 
justice. 

Parties  who  choose  to  bring  their  cases  to  federal  court  have  opted  for  a 
judicial  resolution  of  their  controversy.  They  could  have  chosen  to  utilize 
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some  voluntary  ADR  program  if  they  had  wanted  to.  This  may  help  explain 
why  in-court  parties  almost  never  voluntarily  enter  a  court  annexed  pro- 
gram. They  filed  in  court  to  get  their  day  in  court.  That's  what  they  want. 
And  there  is  a  further  explanation  that  seems  to  elude  ADR  advocates.  In 
many  cases  one  side  is  in  the  right  under  the  law  and  true  facts  and  the 
other  is  not.  Where  the  facts  aire  not  clear,  the  law  is  not  clear,  or  the  equi- 
ties are  less  one  sided,  such  cases  are  much  more  likely  to  settle.  And  usu- 
ally do — without  the  aid  of  mandatory  ADRs.  To  force  most  cases  into  this 
coercive  regime  is  therefore  to  jeopardize  justice,  sacrifice  principle,  reward 
extorters.  No,  it  is  not  enough  that  cases  be  resolved;  they  should  be  re- 
solved justly.  And  the  unencumbered  right  to  a  trial  before  a  judge  or  a  jury 
is  the  engine  that  makes  our  civil  justice  system  work  better  to  achieve  this 
end  than  any  other  yet  devised. 

3.  Access  to  trial 

a.  Judge  Schwarzer  states  that  the  FJC  has  found  no  evidence  that  these  manda- 
tory arbitration  programs  impede  access  to  trial. 

My  comments:  i)  Is  there  any  judge  among  you  who  believes  that  any  court  would 
have  adopted  any  of  these  mandatory  ADR  programs  if  it  were  not  convinced  that 
such  programs  remove  cases  from  its  trial  docket?  They  are  adopted  because  they 
tend  to  coerce  settlements.  [And  they  accomplish  this  objective  as  I  will  demonstrate 
shortly.]  But  this  is  not  just  my  opinion.  Ms.  Meierhoefer  reports  that  "the  large 
majority  of  Judges  in  the  pilot  courts  support  their  own  program"  but  they  shared 
"no  widely  held  view  about  what  characteristics  constitute  a  good  program."  She 
also  reports  that  the  strength  of  the  judges'  positive  attitudes  varied  significantly 
with  the  strength  of  their  conviction  that  the  program  "reduces  the^r  caseload  bur- 
den." And  since  97  percent  of  those  62  judges  agreed  that  their  burden  was  reduced 
by  the  program,  they  tended  to  think  those  programs  were  just  wonderful.  How  re- 
vealing! 

ii)  Tnere  is  considerable  "evidence"  that  mandatory  court-annexed  ADR  programs 
impede  access  to  trial.  I  have  cited  the  data  in  my  SMU  article.  Simply  compare 
the  number  of  trials  per  judgeship  in  districts  actively  using  such  programs  with 
districts  that  do  not.  I  refer  you  to  the  section  captioned  Trials  in  "Traditional" 
Courts  vs.  Trials  in  "ADR"  Courts,  pp.  1978-1979. 

b.  In  support  of  his  argument  Judge  Schwarzer  next  states,  "  *  *  *  for  economic 
reasons  trial  is  generally  not  a  viable  alternative  for  the  cases  in  the  program." 

My  Comment:  i)  Trial  is  certainly  a  "viable  alternative"  in  any  district  court  in 
this  country  that  does  not  have  the  power  or  authority  to  deny  that  right.  And  that 
right  is  being  exercised  in  the  overwhelming  majority  of  the  U.S.  District  Courts 
across  the  land  on  a  daily  basis.  Is  not  that  the  best  reason  for  not  giving  federal 
trial  courts  the  power  to  force  litigants  into  these  programs?  Given  such  power 
many  judges  will  force  unwilling  litigants  into  such  programs  thereby  realistically 
making  a  trial  a  "non-viable  alternative"  particularly  for  the  poorer  and  weaker 
party. 

ii)  If  Judge  Schwarzer  believes  that  these  cases  simply  should  not  be  permitted 
to  be  filed  in  our  federal  courts,  then  he  should  argue  that  to  the  U.S.  Congress, 
which  could  remove  them  from  federal  jurisdiction.  But  he  does  not  apparently 
argue  that  such  cases  should  not  have  access  to  our  courthouses  but  only  that  this 
particular  class  of  cases  does  not  need  access  to  the  courtroom,  that  is,  to  trials. 

c.  District  judges  may  exempt  cases  from  programs. 

My  Comment:  i)  Under  the  proposed  act  a  district  court  may  refer  to  arbitration 
"any  civil  action  *  *  *  if  the  relief  sought  consists  only  of  money  damages  not  ex- 
ceeding" the  dollar  cut-off  figure.Constitutional  rights  cases  and  civil  rights  cases 
are  excepted.The  act  then  requires  each  district  court  to  establish  by  local  rule  pro- 
cedures for  exempting  any  case  in  which  the  objectives  of  arbitration  would  not  be 
realized  for  certain  reasons  including  the  category  "for  other  good  cause."  This  dis- 
cretionary authority  is  used  by  some  proponents  to  argue  that  the  programs  are  not 
"mandatory"  but  only  "presumptively  mandatory."  But  it  is  clear  that  the  decision 
on  the  issue  is  made  solely  by  the  judge,  not  the  parties.  To  the  non-consenting  party 
or  parties  it  is  "mandatory";  they  are  coerced  into  the  program  against  their  will. 

ii)  Does  this  "exemption"  feature  make  the  proposal  legislation  more  or  less  ac- 
ceptable? Will  we  have  a  plethora  of  "abuse  of  discretion"  appeals?  May  a  party  who 
is  denied  the  "right"  to  an  arbitration  hearing  appeal  or  only  those  who  are  forced 
into  such  programs?  The  yardstick?  "Any  case  *  *  *  in  which  the  objectives  of  arbi- 
tration would  not  be  reahze."  But  the  "objectives  of  arbitration"  are  nowhere  set 
forth.  Must  district  courts  by  local  rule  set  out  such  objectives  so  that  appellate 
courts  can  determine  if  there  has  been  an  abuse  of  discretion?  May  there  be  as 
many  different  objectives  as  there  are  district  courts?  What  if  a  district  court  states 
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the  objective  to  be  "reducing  costs  and  delays"?  We  know  that  there  is  presently  no 
evidence  that  such  progreuns,  overall,  reduce  either  costs  or  delays.  So  could  a  party 
to  a  referred  case  ask  for  a  hearing  in  order  to  establish  if  the  program  meets  such 
objectives?  If  so  woiild  the  challenging  party,  or  perhaps  the  court  itself,  have  the 
burden  of  proof?  If  the  objective  is  stated  as  providing  a  "fair,  reliable,  speedy  and 
inexpensive  alternative"  to  a  real  trial,  may  the  objecting  party  demonstrate,  as  I 
have  above,  that  the  program  can  provide  no  assurance  of  a  fair,  reliable,  inexpen- 
sive or  speedy  result? 

If  a  district  court  more  candidly  states  the  objective  to  be  the  reduction  in  the 
number  of  such  cases  that  would  have  to  be  tried,  could  an  individual  party  force 
his  or  her  case  out  of  the  program  by  simply  certifying  in  advance  that  he  or  she 
will  in  no  event  abide  the  result  of  the  arbitration  but  will  insist  on  a  real  trial? 
And,  if  not,  why  not?  The  statute  says  that  cases  should  be  exempted  when  the  ob- 
jectives of  eirbitration  will  not  be  realized.  And  how  could  there  be  a  clearer  case? 
If  the  court  knows  that  the  case  is  not  going  to  be  resolved  or  disposed  of  by  the 
arbitration  program,  what  possible  justification  would  there  be,  under  the  statutory 
standard,  for  referring  that  case?  But  the  proponents  would  respond:  if  you  let  a 
case  off  on  that  basis  you  will  have  thereby  converted  a  mandatory  program  into 
a  voluntary  one  because  any  party  by  so  certifying  could  escape  the  program.  Ex- 
actly! But,  watch  out,  then  the  punitive  issue  would  arise.  The  proponents  would 
argue  that  if  these  "recalcitrant,  unreasonable"  parties  so  certify,  they  should  at 
least  suffer  some  penalties,  or  sanctions.  If  the  district  court,  in  spite  of  such  certifi- 
cation forced  that  party  to  go  through  the  program,  the  appellate  courts  would  ulti- 
mately have  to  determine  if  that  punishment  rationale  was  contrary  to  the  statute 
or  constituted  an  abuse  of  discretion  in  the  face  of  the  obvious:  insisting  on  that  case 
going  through  arbitration  will  not  result  in  the  realization  of  the  stated  objectives 
of  that  program.  We  could  go  on  and  on. 

When  the  Sentencing  Guidelines  law  was  passed  everyone  knew  that  the  business 
of  the  appellate  courts  would  increase.  But  how  many  predicted  the  magnitude  of 
the  increase?  And  here  too  it  is  not  possible  to  predict  what  increase  will  result  from 
the  enactment  of  H.R.  1102  or  some  like  measure.  But,  if  one  looks  farther  down 
the  road  to  the  model  proposed  by  Judge  Parker  in  his  SMU  Law  Review  article, 
there  can  be  no  doubt:  The  appellate  workload  would  be  massively  increased.  See 
discussion  pp.  1962-1963,  my  SMU  article. 

iii)The  "exemption"  provisions  will  be  a  playground  for  lawyers.  Good  and  able 
lawyers  will  probably  be  able  to  get  their  cases  removed  from  referral  if  for  no  other 
reason  than  the  threat  of  an  appeal.  Should  interlocutory  appeals  be  required  since 
irreparable  harm  will  result  to  the  "trial  rights"  of  those  forced  through  such  pro- 
grams? I  will  later  discuss  how  good  faith  participation  in  such  programs  prejudices 
one,  both,  or  all  parties'  right  to  an  effective  follow-on  trial.  But,  of  course,  you  expe- 
rienced trial  judges  already  knov/  that.  Just  recall  the  last  time  you  retried  a  pre- 
viously fully  tried  "mistrial"  case! 

d.  Judge  Schwarzer  then  discusses  the  arbitrator's  fees  acknowledging  that  they 
may  be  taxed  against  a  party  who  demands  a  trial  unless  that  party  obtains  a  result 
at  the  trial  more  favorable  than  the  arbitration  award.  He  also  points  out  that  if 
these  fees  are  not  so  taxed  against  a  party  they  "are  paid  by  the  court,"  i.e.  the  tax- 
payers. Finally,  he  opines  that  "these  fees  [which  he  states  range  from  $75  to  $800) 
have  not  posed  a  disincentive  to  trial." 

My  Comments:!)  Does  Judge  Schwarzer  know  what  the  average  total  additional 
costs  are  for  parties  who  go  through  an  arbitration  heeiring?  So  far  as  I  am  aware 
no  research  or  study  has  been  undertaken  to  determine  those  costs.  Surely,  though, 
the  fees  for  the  arbitrators)  will  be  an  insignificant  portion  of  the  total  costs  in- 
curred by  parties  who  go  through  such  hearings.  We  can  assume  the  additional  at- 
torneys and  the  costs  incident  to  preparing  for  an  conducting  such  hearings.  Inevi- 
tably, it  is  the  poorer  party  and  the  less  advantaged  who  will  most  likely  be  unable 
to  exercise  their  "right"  to  a  trial  because  of  the  additional  costs  and  expenses.  Note 
Professor  Menkel-Meadow's  observations  on  this  point: 

Indeed,  sole  critics  have  argued  that  ADR  actually  hurts  those  who  are 
less  powerful  in  our  society — like  women  or  racial  and  ethnic  minorities — 
by  leaving  them  unprotected  by  formal  rules  and  procedures  in  situations 
where  informality  permits  the  expression  of  power  and  domination  that  is 
unmediated  by  legal  restraints.  In  other  criticisms,  proceduralists  have  ar- 
gued that  various  forms  of  ADR  compromise  our  leggJ  system  by  privatizing 
law  making,  shifting  judicial  roles,  compromising  important  legal  and  politi- 
cal rights  and  principles,  and  failing  to  grant  parties  the  benefits  of  hun- 
dreds of  years  of  procedural  protections  afforded  by  our  civil  and  criminal 
justice  rules. 


114 

19  Fla.  St.  Law  iJei;.  1  (1991). 

ii)  Does  Judge  Schwarzer  acknowledge  that  his  mandatory  program  will  impose 
additional  sigmficant  costs  on  all  parties  to  civil  litigation  referred  to  such  programs 
who  would  have,  without  such  programs,  settled  their  cases  before  trial?  [And,  of 
course,  we  all  know  that  such  programs  increase  the  costs  of  all  who  go  through 
them  and  then  go  through  a  real  trial].  Consider  the  significance  of  this. 

Assume  that  a  district  court  refers  50  percent  of  all  its  civil  cases  to  arbitration. 
Further  assume  that  95  percent  of  those  cases,  without  such  an  arbitration  pro- 
gram, would  have  "gone  away."  [Note:  these  "money-damage  only"  cases  possibly 
settle  at  a  higher  rate  than  the  average  for  all  civil  cases).  To  make  our  example 
more  concrete,  assume  a  single-judge  U.S.  District  Court  with  a  pending  load  of  200 
civil  cases.  We  know,  on  average,  that  95  percent  of  those  civil  cases  will  be  disposed 
of  before  trial  upon  motions  to  dismiss,  motions  for  summary  judgment,  voluntary 
dismissal  or  settlement.  That  would  leave  10  civil  cases  to  try.  Bv  hypothesis  100 
cases  have  been  referred  to  the  arbitration  tract  when  everyone  knows  that  95  of 
those  cases  would  have  "gone  away"  without  such  referral.  According  to  Ms. 
Meierhoefer  only  15-20  percent  of  these  cases  will  actually  go  through  an  arbitra- 
tion hearing  and  only  1-3  percent  will  go  through  a  trial  thereafter.  See  her  survey, 
page  49.  So  we  put  100  cases  into  the  program.  About  80  are  closed  before  any  arbi- 
tration hearing.  Of  the  20  that  are  forced  through  the  arbitration  hearing  we  know 
that  5  at  the  most  would  have  gone  to  trial  in  the  absence  of  this  program.  So  80 
cases  were  forced  into  the  program  with  its  administrative  costs  but  with  no  appre- 
ciable additional  "party"  costs  since  these  cases  would  go  on  to  settle,  just  as  they 
would  had  they  not  been  forced  into  the  program.  15  cases  when  through  the  costly 
time  consuming  arbitration  hearings  even  though  we  know  that  those  are  part  of 
the  95  percent  that  would  have  settled  in  any  event.  That  leaves  5  cases  that  prob- 
ably would  have  gone  to  trial  in  the  absence  of  this  mandatory  program.  According 
to  Ms.  Meierhoefer,  only  1  to  4  of  those  cases  (depending  on  the  district)  actually 
exercise  the  right  to  a  real  trial.  So  the  number  ol  trials  avoided  by  this  procedure 
range  from  1  (leaving  9  out  of  the  200  civil  cases  to  be  tried)  to  4  (leaving  6  out 
of  the  200  civil  cases  to  be  tried).  Yes  this  constitutes  a  significant  reduction  in  the 
percentage  of  civil  cases  tried  (from  10  percent  to  40  percent  reduction).  But  at  what 
cost? 

Remember  all  of  our  judges,  all  of  our  magistrate-judges,  all  of  our  court  s  person- 
nel are  there  drawing  their  salaries  whether  we  have  these  programs  or  not.  Re- 
member, the  overhead  and  the  "rent"  go  on  whether  U.S.  District  judges  try  50,  31 

or  14  cases  per  year.  .    ,       .    •,         t    xv.  .l 

Yes,  civil  cases  tried  to  juries  "cost  more"  than  civil  cases  tried  to  pdges.  Is  that 
a  cost  Congress  wants  to  reduce.  Does  Congress  want  to  restrict  or  diminish  the  al- 
ready small  number  of  jury  civil  cases?  Consider  again  that  the  number  of  cases 
tried  per  judgeship  per  year  has  gone  from  around  48  in  1970  to  31  in  1993  and 
that  includes  both  civil  and  criminal,  jury  and  non-jury  cases.  Of  course,  no  one  has 
yet  overtly  suggested  doing  away  with  the  right  to  a  jury  trial  in  criminal  cases. 
But  many  beheve  the  7th  Amendment  can  be  easily  finessed,  and  should  be.  Take, 
for  instance,  Judge  Parker's  SMU  article  and  his  analysis  of  the  7th  Amendment 
"problem".  .       ,  .  .  .  ^    .^. 

Indeed  there  are  a  plethora  of  unresolved  constitutional  issues  arising  out  ot  these 
mandatory  ADR  programs,  implicating  Article  III,  the  5th,  14th  Amendments,  the 
7th  Amendment,  and  more.  I  have  asked  myself  why  so  few  challenges  have  been 
made  (although  there  have  been  many)  and  why  none  have  been  taken  and  resolved 
by  the  Supreme  Court.  Here  again  I  suspect  that  courts  having  such  programs  are 
sensitive  to  these  problems  and  want  to  avoid  a  "show-down"  on  them.  1  suspect  (ad- 
mitting I  have  no  evidence  of  this)  that  adamant,  sharp,  recalcitrant,  objectors  are 
simply  permitted  to  opt  out  while  the  sheep  who  go  along  with  such  coercive  pro- 
grams are  simply  not  likely  to  make  a  "federal  case'^  out  of  such  obvious  issues. 

4.  Participant  satisfaction 

a.  Judge  Schwarzer  cites  figures  from  Ms.  Meierhoefer's  survey  showing  a  "high 
degree  of  satisfaction"  with  mandatory  court-annexed  arbitration  programs  among 

all  of  the  participants.  ■,  um-u-n^  T^r^-ojr 

My  Comments:  Please  read  the  section  of  my  SMU  article  captioned  IHH.  PUFU- 
LARITY  ARGUMENT:  WE  LOVE  TO  BE  COERCED!  Really?"  p.  1966-1970. 

I  hope  there  are  a  few  competent  economists,  statisticians  and  research  experts 
among  you.  I  hope  you  will  carefully  and  critically  read  Ms.  Meierhoefer's  survey. 
If  you  do,  I  believe  you  will  agree  that,  overall,  the  dated,  sparse  and  anecdotal  in- 
formation submitted  argues  for  the  abandonment  of  this  flawed  concept.  Certainly 
the  "experiment"  to  date  provides  no  basis  or  justification  for  extending  these  man- 
datory programs  to  other  courts. 
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5.  Time  to  disposition 

a.  Judge  Schwarzer  states  that  70  percent  of  the  attorneys  reported  that  the  time 
to  disposition  was  reasonable  and  that  arbitration  did  not  delay  resolution. 

My  Comments:  i)  Remember  the  cases  of  well  over  70  percent  of  the  attorneys  who 
responded  to  the  questionnaire  were  disposed  of  before  going  through  the  arbitration 
hearing.  So  why  would  they  feel  that  the  time  to  disposition  was  unreasonable? 

ii)  Yes,  referring  the  case  to  arbitration  may  push  forward  settlement  negotia- 
tions. By  settling  earher  the  cost  and  expense  of  the  unwanted  arbitration  hearing 
can  be  avoided.  Furthermore  all  trial  judges  know  that  any  scheduling  order  dead- 
line calling  for  the  expenditure  of  time  and  work  will  produce  the  same  effect.  And 
a  firm  trial  setting  is  the  most  effective  device  for  exhausting  settling  discussions. 

iii)  If  you  really  want  to  see  whether  these  programs,  overall,  increase  or  decrease 
the  times  to  disposition,  simply  compare  the  records  of  the  districts  that  use  them 
on  a  significant  oasis  [Note:  apparently  some  of  the  mandatory  districts  have  made 
only  token  use  of  such  programs,  and  the  W.D.  of  Missouri  has  finally  abandoned 
its  mandatory  arbitration  program]  with  districts  that  do  not.  I  have  done  some  of 
this  in  my  SMU  article.  See  section  captioned  "TRIALS  IN  'TRADITIONAL' 
COURTS  VS.  TRIALS  IN  'ADR'  COURTS"  p.  197&-1979.  (But  keep  in  mind  some 
federal  courts  have  been  using  a  variety  of  other  mandatory  ADRs  which  have  no 
legislative  or  civil  rules  sanction.  Still  these  non-arbitration  mandatory  programs 
must  be  factored  in  when  comparing  districts.) 

6.  Cost  savings 

a.  Judge  Schwarzer  says  "arbitration"  programs  can  reduce  the  cost  of  litigation 

*  *  *  " 

My  Comment:  Note,  the  good  judge  does  not  state,  that  such  programs  actually 
reduce  cost  or,  indeed,  reduce  delays,  why? 

Because  there  is  no  reliable  data  showing  that  they  do.  I  personally  sense  that 
they  increase  overall  docket  costs  and  delays.  But  compare  A.O.  statistics  for  your- 
selves. And  remember  we  have  never  had  the  benefit  of  a  careful  and  independent 
study  of  the  cost  and  delay  impacts  of  these  programs. 

b.  Judge  Schwarzer  argues  that  "arbitration  programs  *  *  *  provide  for  a  hearing 
on  the  merits  at  a  cost  parties  consider  reasonable." 

My  Comments:  I  believe  the  judge  is  stating  that  arbitration  bearings  qualify  to 
be  referred  to  as  hearings  on  the  merits."  I  cannot  beUeve  any  of  you  judges  will 
agree  with  that.  Judges  know  the  requirements  and  ingredients  needed  for  "hear- 
ings on  the  merits."  They  know  hearings  on  the  merits  are  intended  to  determine 
the  true  facts.  And  they  know  that  judicial  quality,  trial  quality,  due  process  is  nec- 
essary if  the  objective  is  a  reliable,  and  fair,  resolution  of  a  controversy  on  its  merits. 
To  assess  whether  the  procedures  used  in  the  9  remaining  mandatory  arbitration 
courts  meet  such  due  process  safeguards,  simply  read  their  rules  and  guidelines  for 
the  conduct  of  such  hearings.  I  have.  See  description  in  my  SM  article,  pp.  1956- 
1959. 

From  your  examination  of  the  rules  and  guidelines  for  such  arbitration  hearings 
you  will  find  that  such  hearings  are  conducted  before  non-judicial  independent  con- 
tractors;" that  the  right  cross-examination  is  gone;  that  the  Rules  of  Evidence  are 
not  enforced;  that  the  role  of  evidence  is  denigrated  since  the  whole  objective  is  to 
truncate  and  drastically  shorten  such  proceedings.  Note  the  many  rules  stating  that 
the  "hearing"  should  last  only  two  to  two  and  a  half  hours,  in  which  the  attorneys 
"communicate  the  highlight  of  his  or  her  case"  and  evidence  is  presented  "through 
counsel  who  may  incorporate  argument  in  his  or  her  presentation."  And  note  some 
courts  have  rules  clearly  stating  that  the  hearings  "should  not  be  conducted  like  a 
formal  trial." 

Indeed,  court-annexed  arbitration  is  surely  giving  traditional  arbitration  a  bad 
name.  This  is  because  the  objectives  of  the  two  procedures  are  different.  Traditional 
arbitration  may  go  to  some  lengths  to  establish  the  true  facts.  But  that  would  defeat 
the  purpose  of  court-annexed  girbitration.  If  court-annexed  ADRs  are  not  limited  in 
time  and  procedure  they  may  last  as  long  as  trials.  And  if  one's  only  justification 
for  such  diversions  in  the  first  place  is  the  alleged  reduction  in  costs  and  delays, 
we  have  a  problem,  don't  we?  Moral:  if  ADRs  are  kept  out  of  our  courts  and  are 
voluntary  they  have  a  much  greater  chance  of  being  effective. 

7.  Judicial  support 

a.  Judge  Schwarzer  states  that  "the  Conference  has  consistently  supported  man- 
datory court-annexed  arbitration  as  an  option  for  district  courts." 

My  Comment:  My  understanding  is  that  the  Conference  in  1988,  without  much 
debate  or  discussion,  supported  legislation  giving  5  years  of  life  to  the  pilot  pro- 
grams of  mandatory  arbitration  that  had  sprung  up  in  the  late  70's  and  the  mid- 
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80's.  That  legislation  contemplated  a  new  look  and  a  re-evaluation  during  that  5 
year  period  and  emphasized  that  point  by  incorporating  a  "sunset"  provision  which 
will  kick  in  during  November,  1993,  in  the  absence  of  new  legislative  authorization. 
In  1988,  those  programs  were  under  attack  on  constitutional  grounds  and  also  for 
lacking  any  substantive  legislative  authorization.  Proponents  sought  at  the  time  to 
have  the  Conference  endorse  an  additional  10  such  mandatory  programs,  but  this 
Conference  refused  to  do  so,  opting  instead  to  sanction  a  5  year  continuation  of  the 
pilot  mandatory  programs  and  authorizing  an  additional  ten  voluntary  programs. 
This  action  was  consistent  with  the  position  the  Conference  took  in  March  1992.  So 
we  see  Judge  Schwarzer  is  not  entirely  correct  in  stating  that  the  Conference  has 
consistently  supported  mandatory  arbitration  programs. 

I  urge  the  Conference  to  use  its  institutional  memory.  Do  not  let  the  proponents 
lay  this  "guilt  trip"  argument  on  you,  to  wit:  "You  have  led  us  down  the  road.  Don't 
pull  the  rug  on  us  now."  The  truth  is  you  went  along  with  their  request  that  you 
give  them  some  additional  time  in  which  they  would  have  the  opportunity  to  con- 
vince you  that  they  were  on  to  something  good.  I  submit  the  burden  is  on  the  pro- 
ponents to  justify  their  mandatory  program,  not  on  you  to  justify  a  decision  not  to 
go  on  with  that  program. 

b.  Judge  Schwarzer  points  to  the  support  of  mandatory  programs  by  the  judges 
in  those  districts  which  have  adopted  them.  He  points  out  that  those  judges  felt  that 
such  programs  "reduced  judicial  burdens" — probably  "because  of  earlier  settlements 
and  less  pre-trial  activity  rather  than  reductions  in  trial  rates  since  theme  are  cases 
not  likely  to  go  to  trial  in  any  event." 

My  Comment:  Judge  Schwarzer,  like  others  advocating  the  adoption  of  such  man- 
datory programs,  appeals  to  the  self-interest  of  trial  judges  by  suggesting  that  those 
programs  reduce  "judicial  burdens."  One  almost  gets  the  idea  that  our  trial  courts 
belong  to  us  trial  judges  rather  than  to  the  People  of  this  nation.  We  are  asked  to 
consider  our  self-interest,  not  the  interest  and  rights  of  the  people  who  use  our 
courts  pursuant  to  the  constitution  and  laws  of  our  nation.  This  is  patently  wrong- 
headed.  See  my  comment  in  SMU  sirticle  pp.  1940-1941.  And  I  am  personally  con- 
vinced that  the  great  majority  of  our  federal  trial  judges  oppose  these  mandatory 
programs  precisely  because  they  put  the  judges'  perceived  self  interests  before  liti- 
gant rights. 

Judge  Schwarzer's  statement  that  the  judges  having  such  programs  support  them 
needs  some  further  explanation.  I  have  attempted  just  such  an  analysis.  See  SMU 
article  p.  1966-1970.  I  believe  you  will  agree  with  that  analysis. 

c.  Judge  Schwarzer  guesses  that  the  reduction  in  "judicial  burdens"  probably  "re- 
sult from  earlier  settlements  and  less  pretrial  activity  rather  than  reduction  in  trial 
rates." 

My  comment:  The  Judge  is  at  least  partially  wrong.  These  mandatory  ADR  pro- 
grams appear  to  dramatically  reduce  trial  rates  If  you  just  compare  the  civil  trial 
statistics  from  his  old  district — the  Northern  District  of  California — with  those  from 
districts  not  using  such  coercive  programs,  (and  Northern  California  is  famous  for 
the  great  variety  of  its  mandatory  ADR  programs)  the  picture  will  be  clear.  I  have 
done  some  of  this  for  you.  Please  see  my  SMU  article  pp.  1978-1979.  But  I  urge 
you  to  take  A.O.  statistics  for  the  last  15  years  and  make  your  own  analysis. 

d.  Finally  Judge  Schwarzer  explains  his  belief  that  such  programs  do  not  reduce 
the  number  of  trial  "since  these  are  cases  not  likely  to  go  to  trial  in  any  event." 

My  comment:  Judge  Schwarzer  is  wrong.  Absent  these  programs  many  cases  (al- 
though constituting  a  small  percentage  of  all  civil  cases)  would  go  to  trial. 

But  let's  assume  for  a  moment  the  judge  is  correct.  If  he  were,  then  ask  yourself: 
Is  there  any  justification  whatsoever  for  this  mandatory  program?  Why  put  unwill- 
ing parties  through  these  costly  and  time  consuming  diversions  if  it  is  accepted  that 
these  cases  will  not  "in  any  event"  be  likely  to  go  to  trial. 

No,  the  reason  Courts  adopt  these  programs,  and  the  reasons  many  of  the  judges 
of  such  courts  like  such  programs,  is  their  belief  that  they  get  rid  of  trials.  And,  in- 
deed, they  do,  leaving  the  judges  of  those  courts  to  find  uses  for  the  time  they  could 
otherwise  be  spending  on  trials.  This  is  not  to  say  they  are  any  less  busy  than  the 
judges  who  do  not  discourage  trials.  It  is  just  that  they  are  busy  in  different  ways. 
This  Conference  needs  to  think  about  the  role  and  mission  of  "trial  judges." 

Recommend  action 

I.  My  first  position:  On  principle  alone,  reject  the  ten  mandatory  programs  by  let- 
ting the  "sun  set"  on  them. 

II.  My  "back-up"  second  position:  If  the  Conference  still  has  some  doubts  about 
the  matter,  then  it  could  continue  the  authorization  for  the  ten  existing  mandatory 
programs  a  few  more  years  and  then  have  those  programs  studied  again  by  some 
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competent  and  unbiased,  independent  agency  or  institution  before  making  a  final 

judgment.  «,    •  r  » 

I  want  to  thank  those  among  you  who  have  taken  the  time  to  read  the  bnets 
on  this  issue.  To  some  or  you  it  might  seem  Uke  just  any  other  issue  on  your  crowd- 
ed agenda.  I  see  it  otherwise.  It  is  one  of  those  "defining  issues"  that  will  set  the 
stage  for  our  federal  courts  well  into  the  next  century.  So  the  time  you  give  now 
in  studying  and  thinking  about  it  will  be  well  spent.  I  truly  believe  we  are  at  the 
point  of  no  return  along  this  road  which,  if  followed,  will  irreparably  change  and 
transform  our  federal  trial  courts  from  temples  of  justice  where  the  rights  of  the 
people  of  our  nation  are  vindicated  into  dispute  resolution  cafeterias. 
Trusting  in  your  wisdom,  I  am, 

Sincerely,  yours, 

G.  Thomas  Eisele. 


G.  Thomas  Eisele, 
U.S.  District  Court, 
Little  Rock,  AR,  September  10,  1993. 

Mr.  Robert  D.  Raven, 
Morrison  &  Foerster, 
San  Francisco,  CA. 

RE:  Mandatory  Court-Annexed  Arbitration,  H.R.  1102 

Dear  Mr.  Raven:  I  have  just  today  had  the  opportunity  to  read  the  statement 
that  you  made  before  the  Subcommittee  on  Intellectual  Property  and  Judicial  Ad- 
ministration of  the  House  Committee  on  the  Judiciary  on  May  5,  1993.  You  made 
that  statement  as  the  Chairman  of  the  Section  of  Dispute  Resolution  of  the  Amer- 
ican Bar  Association.  It  will  not  go  unnoticed  that  you  have  also  served  as  the  Presi- 
dent of  the  State  Bar  of  California  and  of  the  American  Bar  Association.  Although 
it  is  difficult  to  be  certain  from  simply  reading  your  prepared  statement,  it  does  ap- 
pear that  the  American  Bar  Association  is  putting  its  full  prestige  and  power  behind 
the  above  legislation  which  would  authorize  the  installation  ot  mandatory  arbitra- 
tion in  each  of  our  94  U.S.  District  Courts. 

Frankly,  it  is  difficult  for  me  to  understand  how  the  ABA  could  support  such  man- 
datory programs  the  effect  of  which  will  be  to  deprive  a  certain  class  of  litigants 
of  any  meaningful  right  to  an  evidentiary-based  trial  before  a  judge  or  a  jury,  con- 
ducted in  accordance  with  traditional  procedures  and  due  process  standards,  that 
is,  to  their  traditional  day  in  courts.  I  find  nothing  in  your  statement  that  would 
justify  the  AJBA  taking  such  a  position. 

Judge  Robert  Parker,  the  Chairman  of  the  Judicial  Conference  Committee  on 
Court  Administration  and  Case  Management,  has  written  an  article  which  I  under- 
stand will  be  pubUshed  September  16,  1993,  in  the  SMU  Law  Review,  which  out- 
lines what  we  can  expect  in  the  future  if  we  start  down  this  mandatory  court-an- 
nexed ADR  road  with  the  enactment  of  H.R.  1102.  I  have  written  an  article  oppos- 
ing his  views  which  will  be  published  in  the  same  edition.  Since  it  is  not  yet  out, 
I  enclose  a  copy  of  my  article  and  I  urge  you  to  obtain  a  copy  of  Judge  Parker's 
article  also.  I  hope  you  will  read  both. 

Most  of  the  discussion  in  your  statement  before  the  House  Subcommittee  has 
nothing  to  do  with  mandatory  court-annexed  ADRs.  Of  the  universe  of  alternate  dis- 
pute resolution  programs,  I  write  to  oppose  only  mandatory  court-annexed  ADRs 
which  the  parties  to  a  certain  class  of  civil  cases  in  our  federal  courts  can  be  re- 
quired to  go  through  as  a  condition  precedent  to  their  right  to  a  trial  before  a  judge 
or  a  jury  in  accordance  with  due  process  standards. 

In  your  statement  you  briefly  discuss  "the  state  of  the  federal  courts"  observing 
that  during  the  year  ending  June  30,  1992,  "more  than  half  of  the  trials  were  crimi- 
nal." The  Administrative  Office  reports  that  47  percent  of  the  trials  were  criminal 
and  53  percent  civil  for  the  year  ending  June  30,  1993.  In  the  Northern  District 
of  California  43  percent  of  the  trials  were  criminal  and  57  percent  civil. 

You  then  state  your  concern  "that  some  federal  courts  will  become  so  over- 
whelmed by  criminal  cases  that  they  will  be  virtually  unable  to  try  civil  cases."  But 
certainly  you  understand  that  mandatory  court-annexed  ADRs  are  installed  in  our 
federal  courts  for  the  purpose  of  coercing  settlements.  Those  mandatory  programs 
are  not  designed  to  enable  us  federal  trial  judges  "to  try"  more  civil  cases;  on  the 
contrary,  they  are  designed  to  reduce  the  number  of  civil  trials  and  in  fact  do  just 
that.  Your  own  district  there  in  Northern  California  offers  one  of  the  best  examples 
of  the  effect  of  utilizing  such  mandatory  programs. 

First,  as  background  you  should  be  aware  that  the  number  of  trials  per  year  per 
judgeship  (civil  and  criminal)  has  steadily  declined  since  I  became  a  U.S.  District 
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Judge  in  1970  from  about  50  to  31  in  1992,  the  lowest  ever.  And  the  percentage 
of  our  civil  cases  tried  has  dropped  from  around  10  percent  to  around  5  percent. 
Now  consider  the  number  of  trials  per  judgeship  in  a  district  that  pushes  mandatory 
ADRs  such  as  your  district,  the  Northern  District  of  California.  In  1992  your  district 
averaged  14  trials  per  judgeship  less  than  half  the  national  average.  Since  57  per- 
cent of  those  trials  involved  civil  cases  it  appears  that  there  were  about  8  civil  trials 
per  active  judgeship  in  your  district  last  year.  Northern  California  tried  133  civil 
cases  in  total  last  year  compared  to  163  civil  cases  tried  in  the  Eastern  District  of 
Arkansas.  The  Northern  District  of  California  has  14  active  judgeships  (several  un- 
filled in  1991-1992).  It  had  9  senior  judges  and  seven  full  time  magistrates.  The 
Eastern  District  of  Arkansas  has  5  judgeships,  one  vacant,  two  Senior  Judges  and 
4  full  time  magistrate-judges. 

So  is  it  not  fair  to  observe  that  these  mandatory  ADR  districts  are  slowly  but 
surely  doing  away  with  any  meaningful  right  to  trial  in  civil  cases?  I  have  not  yet 
been  able  to  get  the  figures  which  could  show  how  many  of  the  civil  trials  were  jury 
and  how  many  non-jury.  But  even  if  they  were  all  jury  trials,  one  could  also  say 
that  the  Seventh  Amendment,  as  a  practical  reality,  is  fading  away  in  Northern 
California. 

So  it  is  not  just  the  increase  in  our  criminal  dockets  which  might  turn  our  gener- 
alist  Article  III  trial  courts  into  specialized  criminal  "police  courts". It  can  be  brought 
about  by  a  determination  to  avoid  civil  trials. 

Let  us  be  frank:  mandatory  court-annexed  ADRs  will  reduce  the  already  small 
number  of  civil  cases  that  will  be  tried  in  our  federal  courts. 

You  next  speak  of  the  "Growth  of  ADR."  And  you  are  right:  the  use  of  dispute 
resolution  has  sk5rrocketed  in  the  last  eight  years.  But  here  again  please  acknowl- 
edge, as,  I  am  sure  you  will,  that  the  increased  use  is  in  the  voluntary,  non  court 
annexed  area.  And  when  you  state  that  ADRs  offer  "distinct  advantages  for  dispu- 
tants who  are  not  seeking  to  establish  precedent  but  wish  to  resolve  their  dispute 
in  a  timely  and  cost-effective  manner,"  you  are  talking  of  options,  voluntarily  en- 
tered, that  should  be  available.  And  I  agree.  And  such  options  are  available  for 
those  who  might  choose  to  utilize  them — for  whatever  reason. 

Again  these  comments  are  essentially  irrelevant  to  the  issues  raised  by  H.R.  1102. 

Next  you  address  "Count-annexed  Arbitration."  Here  you  describe  the  brief  his- 
tory of  such  programs,  pointing  out  that  the  Congress  first  gave  substantive  legisla- 
tive support  for  the  10  pilot  mandatory  programs  in  1988.  But  the  Congress  refused 
the  request  that  it  add  10  additional  mandatory  programs  at  that  time,  opting  in- 
stead to  authorize  10  additional  voluntary  programs.  You  next  repeat  the  Federal 
Judicial  Center's  claims  for  such  programs  while  acknowledging  that  the  "ABA  has 
not  conducted  its  own  study  of  the  Court  annexed  arbitration  programs."  How  could 
the  ABA  support  mandatory  court-annexed  arbitration  without  conducting  its  own 
inquiry?  You  state  that  "we  highly  regard  the  findings  made  by  the  Federal  Judicial 
Center"  noting  that  "these  findings  have  fueled,  in  part,  our  support  for  H.R.  1102." 
I  assume  that  the  "findings"  you  so  highly  regard  are  those  found  in  the  book  I  now 
have  in  my  hand  entitled  Court-Annexed  Arbitration  in  Ten  District  Courts  by  Ms. 
Barbara  S.  Meierhoefer  of  the  Federal  Judicial  Center,  published  in  1990.  It  is  dif- 
ficult for  me  to  understand  how  two  people  reading  that  same  svu-vey  could  come 
away  from  it  with  such  different  views.  You  will  find  my  discussion  of  this  survey 
at  pp.  1966-1968  in  iny  article. 

After  embracing  H.R.  1102  you  then  go  on  to  acknowledge  certain  "storm  clouds" 
ahead.  You  state  that  "about  90  percent  to  95  percent  of  all  lawsuits  filed  in  the 
United  States  ultimately  settle."  I  do  not  know  about  trial  rates  in  state  courts  but, 
overall,  in  federal  courts  only  about  5  percent  of  civil  cases  are  now  tried.  The  rest 
are  disposed  of  upon  motions  to  dismiss,  motions  for  summary  judgment  and  vol- 
untary settlement  in  the  absence  of  any  of  these  mandatory  court-annexed  ADR  pro- 
gramsl  And  you  acknowledge  that  some  of  the  data  you  have  seen  "regarding  court- 
annexed  arbitration  is  discouraging."  You  further  acknowledge  that  "These  statistics 
further  indicate  that  many  of  the  cases  disposed  of  by  dispute  resolution  procedures 
might  have  been  settled  just  as  early  without  dispute  resolution  intervention."  And 
you  cite  Professor  Kim  Dayton's  "provocative"  article  entitled  "The  Myth  of  Alter- 
native Dispute  Resolution  in  Federal  Courts"  published  in  1991  in  76  la.  L.Rev.  889 
quoting  her  as  follows: 

The  United  States  District  Court  of  Connecticut  one  of  the  original  three 
pilot  court-annexed  arbitration  districts,  abandoned  its  program  due  to  dis- 
proportionately high  administrative  costs  associated  with  arbitration  as 
compared  with  traditional  case  management  techniques.  Its  study,  con- 
ducted over  a  three-year  period  from  April  1978  to  February  1981,  esti- 
mated that  14  percent  of  the  district's  administrative  resources  were  de- 
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voted  to  handling  arbitration  cases,  which  represented  only  7.2  percent  of 
its  civil  caseload. 


A  recent  report  of  court-annexed  arbitration  in  the  Middle  District  of 
North  Carolina  concluded  that  there  were  few  differences  with  respect  to 
such  variables  as  length  of  time  from  filing  to  disposition  or  administrative 
costs  between  cases  assigned  to  the  dispute  resolution  track  and  those  han- 
dled according  to  the  court's  traditional  methods. 

*  *  * 

The  Federal  Judicial  Center's  report  on  the  ten  mandaton;  court-annexed 
arbitration  programs  shows  that  in  only  three  of  the  ten  districts  has  the 
time  from  filing  to  disposition  been  reduced. 

*  *  ♦ 

A  Rand  Corporation  Study  of  court-annexed  arbitration  shows  that  al- 
though arbitration  resulted  in  nominal  savings  to  litigants,  more  cases  set- 
tled prior  to  trial  than  prior  to  arbitration.  The  length  of  time  required  for 
disposition  was  virtually  identical  and  the  courts'  cost  to  administer  the 
program  was  the  same. 

I  might  add  that  I  have  a  letter  from  Professor  Dayton  dated  July  30,  1991,  that 

states: 

I  take  the  position  that  ADR  programs,  including  court-  annexed  arbitra- 
tion, have  not  been  successful  in  reducing  expense  and  delay  in  the  federal 
courts,  and  threaten  many  important  values  associated  with  litigation  and, 
if  necessary,  trial  before  an  article  III  judge. 

And  while  we  are  quoting  Professor  Dayton,  lets  add  the  following: 

More  fundamentally,  I  do  not  believe  that  mandatory  ADR  procedures 
work  nearly  as  well,  or  are  as  commendable,  as  their  advocates  suggest.  To 
the  contrary,  empirical  evidence  on  the  actual  efficacy  of  mandatory  ADR 
(as  opposed  to  how  participants  "feel"  about  these  programs),  suggests  that 
the  use  of  ADR  has  virtually  no  measurable  impact  on  the  efficiency  or  fair- 
ness of  the  pretrial  process.  The  most  effective  courts  in  the  federal  judicial 
system  are  not  those  that  have  widely  used  mandatory  ADR,  but  rather 
those  that  have  been  consistently  committed  to  strict  enforcement  of  exist- 
ing Rule  16,  to  imposing  reasonable  limits  on  the  time  for  and  scope  of  dis- 
covery, and,  when  necessary,  to  enforcing  current  Rule  11. 

And  in  response  to  the  proponents  of  the  CJRA  and  mandatory  court-annexed  ADR 
programs  Professor  Dayton  has  written  an  article  showing  how  good,  traditional  dis- 
trict courts  have  out  performed  the  others.  In  her  article  entitled  "Case  Manage- 
ment in  the  Eastern  District  of  Virginia,"  26  Univer.  of  San  Francisco  L.  Rev.  445 
( 1992)  she  states: 

Both  the  CJRA  and  the  proposed  amendments  to  the  Federal  Rules  of 
Civil  Procedure  assume  that  a  need  exists  for  a  substantial  overhaul  of  the 
federal  courts'  case  management  procedures.  This  Article  takes  issue  with 
that  assumption  through  a  practical  assessment  of  how  one  federal  district 
court,  the  Eastern  District  of  Virginia,  has  dealt  effectively,  efficiently,  and 
ultimately,  fairly,  with  its  increasing  civil  and  criminal  caseloads.  The  court 
has  not  accomplished  this  through  novel  case  management  procedures, 
extrajudicial  dispute  resolution  techniques,  local  rules  of  practice  that  are 
inconsistent  with  the  Federal  Rules  of  Civil  Procedure,  or  other  extraor- 
dinary measures  contemplated  by  the  CJRA  and  the  Judicial  Conference's 
proposed  amendments  to  the  Federal  Rules  of  Civil  Procedure.  R,ather,  the 
court  has  relied  primarily  on  two  basic  case  management  principles:  firm 
docket  control  by  the  judges,  as  federal  Rule  16  expressly  permits,  and  an 
insistence  that  attorneys  practicing  in  the  district  comply  with  local  and 
federal  rules  of  procedures.  Incorporating  these  two  basis  principles  into  the 
Eastern  District  of  Virginia's  case  management  procedvu-es  and  practices 
has  resulted  not  only  in  case  management  statistics  that  are  unsurpassed 
in  the  federal  judiciary,  but  also,  as  expressed  by  the  court's  broadly  rep- 
resentative advisory  group,  in  "the  high  quality  of  justice  administered  to 
litigants  *  ♦  *  in  the  Eastern  District  of  Virginia." 
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The  Experience  of  the  Eastern  District  of  Virginiasuggests  that  the  solu- 
tion to  the  "crisis"  in  federal  court  civil  litigation  is  not  tracking  proposals, 
alternative  dispute  resolution,  or  other  esoteric  case  management  devices. 
Firm  judicial  control  of  the  docket,  as  envisioned  in  Rule  16  of  the  Federal 
Rules  of  Civil  Procedure,  the  key  to  reduced  expense  and  delay  in  federal 
civil  litigation. 


The  CJRA  and  the  proposed  amendments  to  the  Federal  Rules  of  Civil 
Procedure,  though  well  intentioned,  will  overhaul  unnecessarily  the  infra- 
structure of  the  civil  litigation  process. 


But  strategies  such  as  alternative  dispute  resolution  techniques,  and  other 
empirically  unproven  case  management  "techniques,"  not  only  are  unneces- 
sary, but  threaten  important  values  implied  in  the  right  to  timely  resolution 
of  a  federal  court  claim  before  a  judge.  Further  such  strategies  have  internal 
and  external  costs  that  probably  will  never  be  included  in  cost-benefit  analy- 
ses of  the  alternative  procedures.  (Emphasis  added.) 

And  have  you  noted  Professor  Carrie  Menkel-Meadow's  second  thoughts  on  those 
mandatory  ADR  programs  which  are  annexed  to  courts: 

In  short,  courts  try  to  use  various  forms  of  ADR  to  reduce  caseloads  and 
increase  court  efficiency  at  the  possible  cost  of  realizing  better  justice.  Law- 
yers may  use  ADR  not  for  the  accomplishment  of  a  "better"  result,  but  as 
another  weapon  in  the  adversarial  arsenal  to  manipulate  time,  methods  of 
discovery,  and  rules  of  procedure  for  perceived  client  advantage.  Legal  chal- 
lenges cause  ADR  "issues"  to  be  decided  by  courts.  An  important  question 
that  must  be  confronted  is  whether  forcing  ADR  to  adapt  to  legal  culture 
or  environment  may  be  counterproductive  to  the  transformations  pro- 
ponents of  ADR  would  like  to  see  in  our  disputing  practices  *  *  *.  Thus, 
the  debates  about  ADR  and  the  legal  resolutions  of  important  policy  and 
procedural  issues  affect  not  only  ADR  but  the  legitimacy  of  the  entire  legal 
process. 

And,  of  course,  you  have  not  had  the  opportunity  to  read  Professor  Lisa  Bernstein's 
article  entitled  "Understanding  the  Limits  of  Court-Connected  ADR:  A  Critique  of 
Federal  Court-Annexed  Arbitration  Programs"  because  her  article  is  just  coming  off" 
the  press  at  the  University  of  Pennsylvania  Law  Review.  I  attach  a  few  pages  there- 
of, but  you  really  need  to  read  it  all. 

You  make  a  good  point  when  you  state,  "Of  course  the  problem  is  best  averted 
if  the  dispute  resolution  procedure  can  be  used  before  a  complaint  is  filed."  (This 
is  because  voluntary  ADRs,  as  any  ADR  Specialist  will  tell  you,  have  a  much  greater 
likelihood  of  succeeding  than  involuntary  programs.)  But  this  is  no  less  true  after 
a  complaint  has  been  filed.  The  difference  is  that  a  party  who  has  chosen  to  go  to 
court  has  probably  already  expended  some  effort  at  settlement  and  therefore  is  less 
likely  to  voluntarily  enter  a  court-annexed  ADR  program. 

You  are  probably  aware  of  the  dismal  record  of  voluntary  court-annexed  ADRs.  I 
quote  from  my  article: 

As  Judge  Peckham  acknowledges  in  his  memorandum,  "Somevoluntary  ADR  pro- 
grams have  been  unsuccessful  in  attracting  participants, "He  explains: 

For  example,  one  district  court  has  a  voluntary  arbitration  program  that 
provides  for  notification  to  participants  in  selected  cases  with  an  invitation 
to  opt-in.  The  program  "has  been  strikingly  unsuccessful  inattractingcases, 
despiteaconsiderable  effort  atbar  outreach.Ofl,115  cases  notified  thus  far, 
only  one  has  opted-in."  Similarly,  very  few  cases  have  been  "volunteered" 
into  the  ENE  program  in  the  Northern  District  of  California  *  *  *. 

He  tries  to  account  for  this  "serious  shortfall  of  voluntary  participants"  as  follows: 

Parties  may  not  be  aware  of  alternatives.  Attorneys  may  be  unwilling  to 
advise  trying  "something  new"  for  fear  their  advice  will  be  faulted  if  the 
something  new  does  not  work  out.  And  they  may  be  wary  of  electing  a  pro- 
cedure that  might  be  construed  as  a  sign  of  weakness.  They  may  also  fear 
disclosing  their  case  in  advance  of  trial  or  believe  that,  in  some  cases,  delay 
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serves  the  best  interest  of  their  dients  and  may  therefore  avoid  programs 
that  purport  to  speed  cases  to  disposition. 

Let  me  help  the  good  judge:  Might  they  not  simply  want  truth  and  principle  vindi- 
cated and  a  just  resolution  of  their  case  in  a  judicial  forum  on  the  merits;  in  sum, 
justice? 

Next  you  discuss  "Confronting  The  Problems  of  Court  Annexed  Arbitration." 
Under  this  rubric  you  list  the  four  principal  causes  of  delay  as  follows: 

Setting  of  unrealistic  trial  dates  in  civil  cases  which  are  frequently 
"bumpea'  by  criminal  cases  that  must  be  tried  promptly  under  the  Speedy 
Trial  Act; 

Failure  of  judges  to  rule  promptly  on  motions  or  unresolved  discovery  dis- 
putes; 

Lawyer  requests  for  additional  time  for  discovery  or  to  file  responsive 
pleadings;  and 

Improper  and  abusive  discovery  practices; 

And  then  you  list  the  principal  factors  relating  to  external  cost  as: 

Abusive  or  improper  discovery  practices; 
Resolution  of  discovery  disputes;  and 

Judicial  insistence  that  parties  meet  deadlines  that  are  not  carefully  tied 
to  realistic  trial  dates. 

You  then  use  these  to  discuss  possible  changes  in  the  Civil  Rules  which  would  call 
for  early  voluntary  disclosure.  I  see  nothing  in  these  remarks  which  relate  to  "Con- 
fronting The  Problems  of  Court  Annexed  Arbitration"  unless  your  message  is  that 
if  courts  do  not  attend  to  their  business,  rule  on  motions,  set  reaUstic  trial  dates 
(and,  stick  with  them)  and  then  promptly  and  efficiently  try  those  cases  that  are 
not  settled  or  dismissed  for  other  reasons,  then  litigants  will  want  "out"  of  the  proc- 
ess and  might  even  accept  these  ADRs  as  such  a  way  out  of  the  interminable  delays 
and  the  costs  incident  to  such  poor  judicial  management  and  control.  As  stated  in 
my  SMU  article: 

I  am  aware  of  another  way  judges  can  increase  the  "popularity"  of  ADRs 
among  lawyers  and  litigants.  Witn  a  little  indirection  let  me  explain.  The 
Rand  Corp.  study  noted  the  "significant  reduction"  in  the  number  of  trials 
but  reached  no  conclusions  about  the  reason  for  the  trend.  Judge  Schwarzer 
opined  that  it  might  be  because  of  the  burgeoning  criminal  case  load:  "Civil 
cases  may  be  getting  squeezed  out."  He  went  on  to  state  that,  "Trials  are 
very  expensive  and  burdensome  *  *  ♦  if  the  parties  can  find  a  way  of  dis- 
posing of  their  dispute  without  a  trial,  that's  good.  If  the  dispute  cannot  be 
disposed  of  after  all  reasonable  efforts  and  the  parties  cannot  get  to  trial, 
that's  bad."  (Emphasis  supplied.)  How  revealingr  It  is  true  that  each  of  us 
federal  judges  can  drive  litigants  and  their  attorneys  to  seek  some — almost 
any— alternative  to  the  "traditional  litigation  track."  How?  By  simply  not 
doing  our  job  properly — by  letting  our  civil  dockets  collapse,  by  permitting 
unconscionable  delays,  in  sum,  by  not  moving  and  trying  cases  in  a  prompt 
and  orderly  fashion  so  that  the  parties  can  get  to  trial  within  a  reasonable 
time.  But  I  submit  that  if  we  federal  judges  do  our  jobs,  move  and  try  our 
cases,  and  keep  our  civil  dockets  current,  litigants  and  their  attorneys  will 
rarely,  voluntarily  seek  any  of  those  alternatives.  Frankly,  this  is  no  time 
for  modesty.  People  will  choose  the  diamond  over  the  zircon  if  they  know 
the  difference.  When  all  is  said  and  done  these  mandatory  ADR  advocates 
have  nothing  to  offer  that  can  compare  with  the  effectiveness  of,  or  indeed 
the  majesty  of,  a  properly  conducted  trial  before  a  real  judge  or  a  real  jury 
in  accordance  with  our  traditional  evidentiary  and  due  process  standards 
if  the  objective  is  to  find  and  estabhsh  the  true  facts,  i.e.  the  truth;  to  prop- 
erly apply  the  controlling  law;  to  vindicate  rights  and  principle;  and  to  do 
justice. 

Parties  who  choose  to  bring  their  cases  to  federal  court  have  opted  for  a 
judicial  resolution  of  their  controversy.  They  could  have  chosen  to  utilize 
some  voluntary  ADR  program  if  they  had  wanted  to.  This  may  help  explain 
why  in-court  parties  almost  never  voluntarily  enter  a  court  annexed  pro- 
gram. They  filed  in  court  to  get  their  day  in  court.  That's  what  they  want. 
And  there  is  a  further  explanation  that  seems  to  elude  ADR  advocates.  In 
many  cases  one  side  is  in  the  right  under  the  law  and  true  facts  and  the 
other  is  not.  Where  the  facts  are  not  clear,  the  law  is  not  clear,  or  the  equi- 
ties are  less  one  sided,  such  cases  are  much  more  likely  to  settle.  And  usu- 
ally do  without  the  aid  of  mandatory  ADRs.  To  force  most  cases  into  this 
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coercive  regime  is  therefore  to  jeopardize  justice,  sacrifice  principle,  reward 
extorters.  No,  it  is  not  enough  that  cases  be  resolved;  they  should  be  re- 
solved justly.  And  the  unencumbered  right  to  a  trial  before  a  judge  or  a  jury 
is  the  engine  that  makes  our  civil  justice  system  work  better  to  achieve  this 
end  than  any  other  yet  devised. 

So,  yes,  there  are  problems  with  excessive  and  improper  discovery  with  the  attend- 
ant costs  and  delays.  And  yes,  there  are  changes  that  can  be  made  in  the  Civil 
Rules  and  in  the  manner  we  process  and  manage  our  civil  cases.  But  the  problems 
you  refer  to  should  not  be  used  as  an  excuse  to  install  mandatory  court-annexed 
ADRs. 

Next  you  turn  to  the  "Civil  Justice  Reform  Act"  noting  that  it  requires  each  of 
the  94  U.S.  District  Courts  to  devise  a  civil  justice  cost  and  delay  plan.  And,  yes, 
the  proponents  of  court-  annexed  ADRs  were  able  to  get  language  into  that  act 
which  requires  each  district  court  "to  consider"  and  which  permits  that  court  "to  in- 
clude" authorization  to  refer  appropriate  cases  to  alternate  dispute  resolution  pro- 
grams. Only  the  "demonstration  courts"  are  required  to  provide  such  authorization. 
It  is  my  view  that  the  CJRA  does  not  authorize  mandatory  programs  in  any  district 
where  such  programs  were  not  previously  approved  by  the  1988  legislation.  This  is 
Professor  Dajrton's  opinion  also.  And  it  is  my  further  view  that  the  CJRA  itself  is 
vulnerable  to  several  constitutional  attacks.  See  e.g..  Professor  Linda  S.  Mullenix's 
articles  in  77  Minn.  L.  Rev.  at  page  376  and  at  page  1284  entitled,  "The  Counter- 
Reformation  in  Procedural  Justice"  and  "Unconstitutional  Rulemaking:  The  Civil 
Justice  Reform  Act  and  Separation  of  Powers."  I  trust  that  the  ABA  has  some  res- 
ervations about  the  CJRA  approach  to  rule  making  and  about  the  role  of  Congress 
in  that  process. 

In  your  "Conclusion"  you  do  not  mention  mandatory  court-  annexed  ADRs. Rather 
you  talk  of  the  importance  of  "dispute  avoidance"  in  language  I  am  sure  we  all  sup- 
port. 

In  my  article  there  is  a  section  entitled  "Federal  Judges  and  ABA  Politics."  In  it 
I  lament  the  success  of  those  who  have  been  able  to  prevent  a  full  debate  and  dis- 
cussion of  this  issue  at  the  highest  level  of  the  ABA,  and  then  I  observe: 

That  is  really  a  shame  because  the  ABA  is  sorely  in  need  of  some  edu- 
cation on  this  issue — one  of  those  "defining"  issues,  the  outcome  of  which 
will  determine  the  role  of  our  United  States  District  Courts  well  into  the 
next  century. 

Just  as  I  cannot  understand  how  some  (although  few)  federal  judges  support  these 
programs,  I  cannot  understand  how  the  ABA  would  endorse  le^slation,  the  ultimate 
effect  of  which  is  to  take  away  from  a  class  of  civil  litigants  in  our  federal  courts 
any  meaningful  right  to  an  evidentiary-based  trial  before  a  judge  or  a  jury  con- 
ducted in  accordance  with  traditional  due  process  requirements,  i.e.  to  one's  day  in 
court.  Yes,  and  to  do  this  without  any  independent  study  or  serious  debate!  Sad, 
how  sad! 

A  final  inquiry:  Does  the  ABA  or  only  your  Section  support  H.R.  1102?  In  your 
introduction  you  state  that  you  appear  "on  behalf  to  the  ABA  and  its  Standing  Com- 
mittee on  Dispute  Resolution  which  as  of  February  8,  1993,  became  the  Section  of 
Dispute  Resolution."  Then  you  state  that  "the  ABA  understands  and  supports  the 
underlying  policy  issues  H.R.  1102  is  to  address,  to  wit:  To  improve  the  administra- 
tion of  justice  in  our  federal  district  courts  and  to  reduce  civil  case  delay  and  ex- 
pense through  the  increased  utilization  of  dispute  resolution  techniques." 

Again,  I  ask:  Does  the  ABA  or  only  your  section  support  mandatory  coiirt-annexed 
arbitration  programs  pursuant  to  which  civil  litigants  in  a  certain  class  of  cases  can 
be  forced  against  their  will  to  submit  their  cases  to  arbitration  as  a  condition  prece- 
dent to  their  right  to  a  real  trial  before  a  judge  or  a  jury? 

Mr.  Raven,  I  know  you  hail  from  the  Northern  District  of  California.  And  I  as- 
sume you  have  close  ties  to  the  judges  there  (including  Judge  Schwarzer)  who  have 
taken  the  lead  in  the  mandatory  court  annexed  ADR  movement.  Still  I  hope  you 
will  step  back  and  take  a  new  look.  Read  Judge  Parker's  article.  Consider  where 
H.R.  1102  will  lead  us.  And  repent!  As  Lou  Holtz  might  observe,  "It  is  never  to  late 
to  Do  Right] " 

With  best  personal  regards,  I  am, 

Sincerely  yours, 

G.  Thomas  Eisele 

Senator  Heflin.  Mr.  Watson? 
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STATEMENT  OF  JACK  H.  WATSON 

Mr.  Watson.  Thank  you,  Mr.  Chairman  and  Senator  Grassley. 

My  name  is  Jack  Watson.  I  am  an  at-large  council  member  of  the 
American  Bar  Association's  newly-created  section  on  dispute  reso- 
lution. I  have  been  a  trial  lawyer  for  more  than  25  years.  I  am  a 
partner  in  the  Atlanta  law  firm  of  Long,  Aldridge,  and  Norman. 

For  the  last  3  years,  Mr.  Chairman,  I  chaired  a  committee,  a 
commission,  actually,  appointed  by  the  Georgia  Supreme  Court, 
which  was  a  planning  commission  to  examine  the  subject  of  court 
annexed  ADR  for  the  trial  courts  of  Georgia.  We  submitted  our  rec- 
ommendations on  that,  calling  for  statewide  opt-in  of  a  system  for 
ADR  in  the  trial  courts.  I  am  now  chairing  the  commission  which 
is  overseeing  the  implementation  of  that  system  in  Georgia. 

I  am  appearing  on  behalf  of  the  section  on  dispute  resolution  of 
the  ABA  to  tell  you  that  the  ABA  strongly  endorses  and  supports 
the  public  policy  goals  of  H.R.  1102  and  urges  this  subcommittee 
to  approve  it. 

The  ABA's  position  for  some  time  has  been  in  strong  support  of 
an  increased  utilization  of  dispute  resolution  techniques  in  the  Fed- 
eral Courts  and  otherwise,  and  we  believe  that  H.R.  1102  is  clearly 
a  step  in  that  proper  direction. 

Mr.  Chairman,  if  I  may  step  back  just  a  moment  and  call  your 
attention  to  what  is  going  on  in  the  country  generally,  there  has 
been  a  lot  of  discussion  here  about  the  Federal  Courts,  but  it  is  a 
much  broader  movement  than  that. 

Last  year,  the  American  Arbitration  Association  resolved  almost 
62,000  cases  in  arbitration,  which  was  an  increase  of  almost  100 
percent  from  the  previous  10  years,  1982. 

Fifteen  States  in  the  country  have  created  now  State  offices  of 
dispute  resolution.  A  majority  of  the  States  in  the  country  are 
using  some  form  of  court  annexed  dispute  resolution — arbitration, 
mediation,  early  neutral  evaluation,  and  other  forms. 

I  understand,  Mr.  Chairman,  with  respect  to  Alabama,  that  the 
Alabama  State  court  system  adopted  on  August  1  of  last  year, 
1992,  a  plan  to  allow  State  court  judges  to  refer  appropriate  cases 
to  mediation  for  resolution.  I  also  understand  that  there  are  three 
Federal  District  Courts  in  Alabama  which  are  considering  vol- 
untary adoption  of  mediation  procedures,  so  that  the  movement 
here  for  the  use  of  ADR  is  extensive,  widespread. 

There  has  been  an  estimate,  documented  well,  I  think,  by  the 
National  Institute  for  Dispute  Resolution,  that  the  use  of  ADR  in 
the  State  and  Federal  Courts  could  reduce  6  to  10  million  cases  in 
the  caseload  of  all  State  and  all  Federal  courts,  with  savings  in  liti- 
gation and  court  costs  of  hundreds  of  millions  of  dollars. 

Let  me  give  you  one  example,  Mr.  Chairman  and  Senator  Grass- 
ley.  In  a  study  of  mandatory  court  annexed  arbitration  that  was 
done  in  the  Middle  District  of  North  Carolina,  the  median  total  cost 
for  the  tort  cases  that  were  arbitrated  in  the  program  was  $7,485, 
versus  $18,210  for  tort  cases  that  were  not  arbitrated  in  the  study. 
For  contract  cases  that  were  arbitrated,  the  median  total  cost  was 
about  $6,000,  versus  $20,000  for  the  contract  cases  that  were  not 
arbitrated. 

So  contrary  to  some  of  the  comments  that  have  been  made  here 
earlier  this  morning,  Mr.  Chairman,  there  is  substantial  evidence, 
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not  only  from  the  Eastern  District  of  Pennsylvania  and  the  North- 
ern District  of  California  and  from  the  Conference  of  Federal 
Judges,  the  Federal  Conference,  but  from  districts  all  over  the 
country  about  the  effective  use  of  this  procedure. 

Although  the  ABA  has  not  adopted  an  official  policy  regarding 
the  mandatory  use  of  ADR  procedures,  I  can  report  to  you  that  it 
strongly  encourages  and  endorses  the  voluntary  use  of  such  proce- 
dures and  that  it  also  urges  the  availability,  and  I  underscore  that 
word,  the  availability  in  all  the  Federal  District  Courts  of  the  coun- 
try of  mandatory  nonbinding  arbitration.  We  do  not  believe  in  the 
Association  that  there  is  an  infringement  of  the  seventh  amend- 
ment right  by  such  adoption. 

We  believe  that  ADR  procedures,  including  arbitration,  should  be 
designed  to  facilitate  the  early,  less  expensive,  fair  resolution  of 
disputes  at  the  earliest  feasible  time,  but  not  to  pressure  the  par- 
ties to  settle.  The  absolute  right  to  move  from  the  arbitration  to  a 
jury  trial  is  preserved  and  not  infringed  in  the  slightest. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Watson  follows:] 

Prepared  Statement  of  Jack  H.  Watson,  Jr.,  on  Behalf  of  the  American  Bar 

Association 

SUMMARY 

Mr.  Chairman,  members  of  the  subcommittee:  My  name  is  Jack  Watson  and  I  am 
an  At-Large  Council  Member  of  the  American  Bar  Association's  (ABA)  Section  of 
Dispute  Resolution  and  a  partner  in  the  law  firm  of  Long,  Aldridge  &  Norman,  in 
Atlanta,  Georgia.  From  September  1990  to  February  1993,  I  chaired  the  Joint  Com- 
mission on  Alternative  Dispute  Resolution  (ADR)  in  Georgia — a  state-wide  planning 
commission  created  by  the  Georgia  Supreme  Court.  I  presently  chair  the  Greorgia 
Commission  on  Dispute  Resolution,  also  created  by  the  Georgia  Supreme  Court,  for 
the  purpose  of  overseeing  implementation  of  a  state-wide  court-annexed  ADR  pro- 
gram for  Georgia. 

I  appear  today  on  behalf  of  the  new  ABA  Section  of  Dispute  Resolution,  which 
was  created  on  February  8,  1993.  The  ABA  strongly  supports  the  public  policy  goals 
H.R.  1102  is  intended  to  address,  namely: 

To  improve  the  administration  of  justice  in  our  federal  district  coiuts  and 
to  reduce  civil  case  delay  and  expense  through  the  increased  utilization  of 
dispute  resolution  techniques. 

In  most  disputes,  alternative  dispute  resolution  techniques  have  numerous  advan- 
tages over  litigation.  In  addition  to  relieving  court  congestion,  dispute  resolution 
often  saves  time  with  reduced  stress  and  expense  for  the  parties.  For  these  and 
other  reasons,  the  use  of  dispute  resolution  has  skyrocketed  in  the  last  several 
years.  For  example: 

•  The  American  Arbitration  Association  is  the  principal  provider  of  arbitration 
services  in  the  country.  Last  year  the  AAA  resolved  61,858  cases,  an  increase 
of  nearly  100  percent  from  1982. 

•  Fifteen  states  have  created  state  mediation  offices — California,  Florida,  Georgia, 
Hawaii,  Maine,  Massachusetts,  Minnesota,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Oklahoma,  Oregon,  North  Dakota  and  Montana  (which  share  a  re- 
gional office)  and  Texas.  The  Alabama  state  court  system  adopted  new  civil 
court  mediation  rules  on  August  1,  1992  to  allow  state  court  judges  to  refer  ap- 
propriate cases  to  mediation  for  resolution.  Three  federal  district  courts  in  Ala- 
bama are  voluntarily  considering  adoption  of  new  mediation  procedures. 

•  The  Center  for  Public  Resources  (CPR)  reports  that  600  major  U.S.  corporations 
and  their  1800  subsidiaries,  accounting  for  over  one  half  of  the  U.S.  gross  na- 
tional product,  have  signed  a  pledge  to  try,  or  to  consider,  use  of  ADR  prior  to 
litigating  cases  against  other  signers  of  the  pledge.  CPR  also  has  a  program  to 
resolve  disputes  between  franchisers  and  franchisees  which  has  members  that 
include  McDonalds,  Kentucky  Fried  Chicken,  Holiday  Inn  and  Jiffy-Lube. 
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•  Over  1,640  law  firms  have  signed  the  law  firm  pledge  including  400  of  the  500 
largest  law  firms  in  the  country. 

•  The  National  Institute  for  Dispute  Resolution  (NIDR)  projects  that  use  of  ADR 
could  relieve  state  and  federal  courtrooms  of  6-10  million  cases  annually,  with 
savings  in  litigation  and  court  costs  of  hundreds  of  millions  of  dollars  a  year. 

•  The  Supreme  Court  of  Georgia  in  March  1993  promulgated  rules  to  establish 
a  statewide  plan  for  the  use  of  alternative  dispute  resolution  mechanisms  by  the 
trial  courts  of  Georgia  and  to  require  each  member  of  the  State  Bar  of  Georgia 
to  complete  a  one-time  mandatory  three  hour  CLE  credit  course  in  dispute  reso- 
lution. 

Although  one  impetus  for  the  increase  in  the  use  of  dispute  resolution  techniques 
is  the  delay  in  our  courts,  the  growth  of  ADR  derives  from  more  than  merely  a  frus- 
tration with  our  court  system.  Increasingly,  both  the  public  and  private  sectors  are 
realizing  that  ADR  offers  the  possibility  of  producing  better  solutions  which  are  bet- 
ter tailored  to  their  needs,  than  litigation  does.  Moreover,  a  desire  to  resolve  dis- 
putes in  a  more  timely,  confidential  and  cost  effective  manner  is  high  among  the 
reasons  people  are  using  ADR. 

In  a  study  of  mandatory  court-annexed  arbitration  done  in  Middle  North  Carolina, 
the  median  total  cost  for  tort  cases  that  were  arbitrated  was  $7,485  versus  $18,210 
for  tort  cases  that  were  not  arbitrated.  For  contract  cases  that  were  arbitrated,  the 
median  total  cost  was  $6,000  versus  $20,000  for  the  contract  cases  that  were  not 
arbitrated. 

Entire  industries  are  turning  to  arbitration  and  ADR  in  general  as  a  means  of 
resolving  their  disputes.  For  example,  the  securities  industry,  insurance  industry 
and  automotive  industry  now  frequently  include  dispute  resolution  clauses  in  their 
consumer  contracts. 

I  was  interested  to  read  the  recent  summary  of  the  work  of  the  Alabama  State 
Bar  Task  Force  on  ADR,  by  its  chairman,  Marshall  Timberlake.  That  task  force  is 
presently  developing  an  extensive  panel  of  mediators  for  selection  by  state  court  liti- 
gants. These  mediators  will  be  categorized  by  experience,  training,  field  of  expertise 
and  geographical  location.  Mr.  Timberlake  reports  that  many  local  Alabama  circuit 
courts  plan  to  maintain  their  own  individual  lists  of  mediators  available  for  different 
types  of  cases  so  that  parties  to  litigation  can  request  the  court  to  appoint  as  a  me- 
diator any  individual  in  whom  they  both  have  confidence. 

The  ABA  has  not  adopted  an  official  policy  regarding  the  mandatory  use  of  ADR 
procedures  but  strongly  encourages,  where  appropriate,  its  voluntary  use,  as  well 
as  the  availability  of  mandatory  non-binding  arbitration  in  federal  district  courts. 
ADR  procedures  should  be  designed  to  facilitate  settlement,  and  to  bring  parties  to- 
gether at  the  earliest  feasible  time  to  discuss  resolution  of  their  dispute,  but  not  to 
pressure  parties  to  settle. 

Much  of  the  reform  in  the  federal  district  courts  and  in  the  implementation  of 
court-annexed  dispute  resolution  procedures  is  currently  being  driven  by  the  Civil 
Justice  Reform  Act  of  1990,  which  directed  all  94  district  courts  to  implement  a  civil 
justice  expense  and  delay  reduction  plan  by  December  1,  1993. 

The  appropriate  use  of  dispute  resolution  techniques  in  the  United  States  district 
courts  has  the  potential  to  become  an  efficient  case  management  tool  for  judges,  and 
a  cost-effective  and  expeditious  settlement  tool  for  attorneys  and  litigants.  The  ABA 
supports  the  use  of  dispute  resolution  techniques  to  facilitate  the  early  settlement 
of  disputes.  H.R.  1102,  The  Court  Arbitration  Authorization  Act  of  1993,  is  fully  con- 
sistent with  this  ABA  policy,  and  we  urge  this  committee  to  pass  it. 

Thank  you  for  the  opportunity  to  appear  before  this  subcommittee. 


Mr.  Chairman,  members  of  the  subcommittee:  My  name  is  Jack  Watson  and  I  am 
an  At-Large  Council  Member  of  the  American  Bar  Association's  (ABA)  Section  of 
Dispute  Resolution  and  a  partner  in  the  Atlanta  law  firm  of  Long,  Aldridge  &  Nor- 
man. From  September  1990  to  February  1993,  I  chaired  the  Georgia  Supreme 
Court's  Joint  Commission  on  Alternative  Dispute  Resolution  (ADR),  a  state-wide 
planning  commission.  As  present  chair  of  the  Georgia  Commission  on  Dispute  Reso- 
lution, also  created  by  the  Georgia  Supreme  Court,  I  have  worked  to  encourage  im- 
plementation of  state-wide  court-annexed  ADR. 

Today,  I  appear  on  behalf  of  the  new  ABA  Section  of  Dispute  Resolution.  This  sec- 
tion, formed  on  February  8,  1993,  grew  out  of  15  years  of  ABA  involvement  in  dis- 
pute resolution  through  its  Standing  Committee  on  Dispute  Resolution  estabUshed 
in  1977.  The  ABA  strongly  supports  the  public  poUcy  goals  of  H.R.  1102: 
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To  improve  the  administration  of  justice  in  our  federal  district  courts,  and 
to  reduce  civil  case  delay  and  expense  through  the  increased  utilization  of 
dispute  resolution  techniques. 

The  ABA  believes  that  the  justice  system  can  and  should  be  improved.  As  ABA 
Immediate  Past  President,  J.  Michael  McWilliams  stated  in  his  program,  "Justice 
for  All,"  the  public  wants  and  needs  improvements  in  the  civil  justice  system  to 
guarantee  that  justice  is  delivered  more  quickly  and  at  less  cost.  Towards  this  end, 
AJBA  President  R.  William  Ide,  III,  has  established  a  Civil  Justice  Improvement 
Planning  Group.  This  group,  in  cooperation  wdth  several  national  organizations  in- 
terested in  improving  our  nationsQ  justice  system,  is  examining  a  broad  range  of 
civil  justice  issues  and  developing  proposads  for  more  effective  deliverv.  An  ABA- 
sponsored  National  Symposium  on  Civil  Justice  Improvements  schedulea  for  Decem- 
ber 13-14,  1993  will  discuss  vital  issues  for  change. 

The  ABA  recognizes  the  importance  of  developing  appropriate  uses  of  dispute  res- 
olution in  resolving  legal  disputes  fairly  and  promptly.  A  resolution  adopted  by  the 
ABA  House  of  Delegates  in  1989  supports 

Continued  use  of  and  experimentation  with  dispute  resolution  techniques 
both  before  and  after  suit  is  filed,  so  long  as  they  assure  that  all  parties' 
constitutional  and  other  legal  rights  and  remedies  are  protected. 

Among  the  techniques  mentioned  in  the  1989  resolution  are  early  neutral  evalua- 
tion, mediation,  arbitration,  summary  jury  trials  and  mini-triads.  A  resolution  of  the 
House  of  Delegates  adopted  in  August  1988  supports 

The  increased  use  of  alternative  means  of  dispute  resolution  by  federal 
administrative  agencies. 

Use  of  dispute  resolution  techniques  is  fundamentally  consistent  with  Rule  1  of 
the  Federal  Rules  of  Civil  Procedure  which  calls  for  "the  just,  speedy,  and  inexpen- 
sive determination  of  every  action."  With  more  and  more  federal  court  time  and  re- 
sources being  devoted  to  criminal  cases,  these  objectives  have  become  increasingly 
difficult  to  achieve. 

I.  THE  STATE  OF  THE  FEDERAL  COURTS 

Criminal  trials  dominate  the  workloads  of  far  too  many  of  our  federal  district 
courts.  During  the  12-month  period  ending  June  30,  1992,  38  of  94  U.S.  district 
courts  devoted  more  than  half  of  their  trial  dockets  to  criminal  cases.  In  the  U.S. 
District  Court  for  the  Southern  District  of  California,  an  astonishing  86  percent  of 
its  total  trial  time  was  devoted  to  criminal  cases.  Overall,  although  criminal  filings 
constituted  only  15  percent  of  all  filings,  they  represented  47  percent  of  all  trials. 

During  this  same  period,  of  the  48,242  criminal  cases  filed  in  U.S.  district  courts 
(a  6-percent  increase  over  the  previous  year),  drug  offenses  accounted  for  more  than 
41  percent  of  these  criminal  filings.  Under  The  Federal  Speedy  Trial  Act,  federal 
criminal  trials  take  precedence  over  the  triad  of  civil  cases.  The  problem  of  so  many 
criminal  trials  is  compounded  by  the  fact  that,  since  1970,  the  average  length  of  a 
criminal  jury  trial  has  increased  from  2.5  days  to  4.4  days.  Criminal  jury  trials  in 
the  6-20  day  range  have  increased  118  percent  since  1977. 

Bob  Raven,  Chair  of  the  ABA  Section  of  Dispute  Resolution,  has  expressed  the 
concern,  which  I  share,  that  many  federal  courts  will  become  so  overwhelmed  by 
criminal  cases,  they  will  be  unable  to  try  civil  cases.  Unfortunately,  it  is  not  only 
a  federal  court  problem.  Some  state  courts  have  temporarily  suspended  civil  jury 
trials  in  order  to  handle  pending  criminal  cases  pursuant  to  their  own  state  Speedy 
Trial  Act. 

Faced  with  these  challenges,  the  ABA  beheves  that  alternative  dispute  resolution 
can  and  should  play  an  increasingly  important  role  in  our  federal  courts,  as  it  al- 
ready has  in  our  state  courts  and  in  the  private  sector. 

II.  THE  GROWTH  OF  ADR 

Historically,  alternative  dispute  resolution  and  its  processes  have  numerous  ad- 
vantages over  litigation.  In  addition  to  relieving  court  congestion,  dispute  resolution 
£aves  time  with  reduced  stress  and  expense  for  the  parties.  For  these  and  other  rea- 
sons, the  use  of  dispute  resolution,  witnin  and  outside  of  the  courts,  has  skyrocketed 
in  the  last  several  years.  For  example: 

•  The  American  Arbitration  Association  is  the  principal  provider  of  arbitration 
services  in  the  country.  Although  there  are  no  figures  on  all  the  disputes  re- 
solved through  consensual  arbitration,  last  year  the  AAA  resolved  61,858  cases, 
an  increase  of  nearly  100  percent  from  1982. 
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•  Fifteen  states  have  created  state  mediation  offices— California,  Florida,  Georgia, 
Hawaii,  Maine,  Massachusetts,  Minnesota,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Oklahoma,  Oregon,  North  Dakota  and  Montana  (which  share  a  re- 
gional office)  and  Texas. 

•  The  Alabama  state  court  system  adopted  new  civil  court  mediation  rules,  Au- 
gust 1,  1992,  to  allow  state  court  judges  to  refer  appropriate  cases  to  mediation 
for  resolution.  Three  federal  district  courts  in  Alabama  are  voluntarily  consider- 
ing adoption  of  new  mediation  procedures. 

•  Several  state  mediation  offices  have  formed  the  National  Council  of  State  Dis- 
pute Resolution  Programs — an  informal  network  to  share  experience. 

•  The  Center  for  Public  Resources  (CPR) — a  provider  of  dispute  resolution  lit- 
erature and  training  for  corporations  and  law  firms — reports  that  600  major 
U.S.  corporations  and  their  1800  subsidiaries,  accounting  for  over  one  half  of 
the  U.S.  gross  national  product,  have  signed  a  pledge  to  try,  or  to  consider,  use 
of  ADR  prior  to  litigating  cases  against  other  signers  of  the  pledge. 

•  Over  1640  law  firms  have  signed  the  law  firm  pledge  including  400  of  the  500 
largest  law  firms  in  the  country. 

•  The  American  Bar  Association's  Section  of  Dispute  Resolution,  the  American 
Arbitration  Association,  and  the  Society  of  Professionals  in  Dispute  Resolution 
are  drafting  national  standards  of  Conduct  for  Mediators  in  Civil  Disputes.  Ex- 
pected publication  date  for  the  standards  is  October  1994. 

•  The  National  Institute  for  Dispute  Resolution  (NIDR)  released  a  poll  in  June 
1992  showing  that,  with  only  minimal  education  about  dispute  resolution,  42 
percent  of  the  public  are  very  likely  to  use  dispute  resolution  processes.  An  addi- 
tional 40  percent  indicate  that  they  would  somewhat  likely  use  the  processes. 
NIDR  projects  that  use  of  ADR  could  reheve  state  and  federal  courtrooms  of  6- 
10  million  cases  annually,  with  savings  in  htigation  and  court  costs  of  hundreds 
of  millions  of  dollars  a  year. 

•  The  Supreme  Court  of  Georgia  in  March  1993  promulgated  rules  to  establish 
a  statewide  plan  for  the  use  of  alternative  dispute  resolution  mechanisms  by  the 
trial  coiuts  of  Georgia  and  to  require  each  member  of  the  State  Bar  of  Georgia 
to  complete  a  one-time  mandatory  three  hour  CLE  credit  course  in  dispute  reso- 
lution. 

•  The  Supreme  Court  of  Georgia  also  amended  Georgia's  Rules  of  Professional 
Conduct  to  impose  a  duty  on  lawyers  to  advise  their  cUents  about  the  various 
forms  of  dispute  resolution  constituting  reasonable  alternatives  to  litigation. 

•  Finally,  the  recent  conversion  of  the  ABA  Standing  Committee  on  Dispute  Reso- 
lution to  the  Section  of  Dispute  Resolution  shows  the  growth  and  acceptance  of 
dispute  resolution  within  the  legal  community.  To  date,  more  than  4000  attor- 
neys and  non-attorneys  have  joined  the  Section. 

Part  of  the  growth  of  dispute  resolution  is  based  on  the  acceptance  of  the  United 
States  Supreme  Court  of  contractual  pre-dispute  arbitration  clauses  in  recent  years. 
For  example,  in  Mitsubishi  Motors  Corp.  v.  Soler  Chrysler-Plymouth,  473  U.S.  614 
(1985),  the  Supreme  Court  ordered  enforcement  of  a  contractual  arbitration  clause 
to  resolve  by  arbitration  all  statutory  antitrust  claims,  including  treble  damages,  in 
a  dispute  involving  a  Japanese  car  manufacturer  and  a  car  dealer  in  Puerto  Rico. 

In  Shearson  I  American  Express  Inc.  v.  McMahon,  482  U.S.  220  (1987),  the  court 
enforced  a  contractual  arbitration  clause  which  included  arbitrating  investor  fraud 
claims  under  the  1934  Securities  and  Exchange  Act. 

Recently,  in  Gilmer  v.  Interstate / Johnson  Lane  Corp.  500  U.S. (1991), 

the  court  held  that  a  pre-dispute  agreement  to  arbitrate  employment-related  dis- 
putes is  enforceable  even  when  the  dispute  concerns  a  claim  of  age  discrimination 
under  the  Federal  Age  Discrimination  in  Employment  Act. 

Although  one  impetus  for  the  increased  use  of  dispute  resolution  techniques  has 
been  court  delay,  the  growth  of  ADR  derives  from  more  than  frustration  with  the 
court  system.  Increasingly,  the  public  and  private  sectors  recognize  that  ADR  pro- 
duces solutions  which  are  better  tailored  to  their  needs,  than  litigation.  Moreover, 
a  desire  to  resolve  disputes  in  a  more  timely,  confidential  and  cost  effective  manner 
is  high  among  the  reasons  people  are  using  ADR. 

Industries  are  turning  to  arbitration  and  private  judges  as  a  means  of  resolving 
disputes.  For  example,  the  securities  industry,  insurance  industry  and  automotive 
industry  now  frequently  include  dispute  resolution  clauses  in  their  consumer  con- 
tracts. Recently,  the  Center  for  PubUc  Resources  announced  an  ADR  program  that 
would  resolve  disputes  between  franchisers  and  franchisees.  Members  of  the  pro- 
gram include  McDonald's,  Kentucky  Fried  Chicken,  Hohday  Inn,  and  Jiffy-Lube. 

There  is  an  increased  use  of  dispute  resolution,  such  as  arbitration  and  mediation, 
in  disputes  arising  from  real  estate  transactions,  construction  contracts  and  environ- 
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mental  issues.  A  mediator  or  arbitrator  is  now  a  permanent  installation  at  many 
construction  sites. 

I  was  interested  to  read  the  recent  summary  of  the  work  of  the  Alabama  State 
Bar  Task  Force  on  ADR  by  its  chairman,  Marshall  Timberlake.  That  task  force  is 
presently  developing  an  extensive  panel  of  mediators  for  selection  by  state  court  liti- 
gants. These  mediators  will  be  categorized  by  experience,  training,  field  of  expertise 
and  geographical  location.  Mr.  Timberlake  reports  that  many  local  Alabama  circuit 
courts  plan  to  maintain  their  own  individual  lists  of  mediators  available  for  different 
types  of  cases  so  that  parties  to  litigation  can  request  the  court  to  appoint  any  indi- 
vidual as  a  mediator  in  whom  both  parties  have  confidence. 

Mr.  Timberlake  notes  that  certain  cases,  such  as  those  involving  claims  between 
parties  with  an  on-going  relationship,  are  especially  well  suited  to  mediation.  For 
example,  a  dispute  between  siblings  in  a  family-owned  business  could  cause  such 
a  strain  on  family  relations  that  the  business  would  suffer  unduly  if  litigation  were 
the  exclusive  remedy.  Similarly,  partnership  disputes  are  also  particularly  good  can- 
didates for  mediation,  as  are  disputes  between  franchisers  and  franchisees,  general 
contractors  and  subcontractors,  and  husbands  and  wives  because  most  of  these  situ- 
ations involve  at  least  the  prospect  of  a  continuing  relationship. 

It  is  clear  that  ADR  techniques  are  pla3dng  an  increasingly  important  role 
throughout  the  country. 

III.  COURT-ANNEXED  ARBITRATION 

A  History 

In  St.  Paul,  Minnesota,  the  ABA  co-sponsored  the  1976  National  Conference  on 
the  Causes  of  Popular  Dissatisfaction  with  the  Administration  of  Justice  (The  Pound 
Conference).  This  conference  marked  the  beginning  of  the  current  interest  in  court- 
sponsored  dispute  resolution  programs  to  reduce  cost  and  delay  in  civil  litigation. 

In  1978,  three  federal  district  courts — the  Eastern  District  of  Pennsylvania,  the 
Northern  District  of  California,  and  the  District  of  Connecticut — began  experimental 
court-annexed  arbitration  programs. 

In  1985,  the  Administrative  Office  of  the  U.S.  Courts  selected  eight  pilot  districts 
to  join  the  two  remaining  1978  programs.  These  were  Middle  Florida,  Western 
Michigan,  Western  Missouri,  New  Jersey,  Western  Oklahoma,  Eastern  New  York, 
Middle  North  Carolina,  and  Western  Texas.  The  Judicial  Improvements  and  Access 
to  Justice  Act  of  1988,  P.L.  100-702,  provided  statutory  authority  to  continue  the 
ten  pilot  programs  and  permitted  the  Judicial  Conference  to  select  ten  additional 
courts  to  pilot  voluntary,  non-binding  arbitration  programs.  These  were  Arizona, 
Middle  Georgia,  Western  Kentucky,  Northern  New  York,  Western  New  York,  North- 
ern Ohio,  Western  Pennsylvania,  Utah,  Western  Virginia,  and  Western  Washington. 
If  H.R.  1102,  the  pending  reauthorization  and  expansion  of  the  1988  Act  does  not 
pass,  the  Act  authorizing  these  programs  will  expire  on  November  13,  1993.  The 
ABA  strongly  supports  continuation  and  expansion  of  these  programs. 

B.  The  Federal  Judicial  Center  Report 

In  1990,  the  Federal  Judicial  Center  released  its  evaluation  of  the  ten  mandatory 
programs.  Its  major  findings  were  as  follows: 

•  Arbitration  programs  provide  more  timely  case  resolutions,  two-to-eighteen 
months  sooner  than  cases  resolved  by  trial; 

•  Most  parties  and  attorneys  do  not  view  arbitration  as  a  form  of  second-class  jus- 
tice; 

•  A  large  majority  of  clients  and  attorneys  believe  that  the  arbitration  program 
procedures  and  hearings  were  fair; 

•  Arbitration  programs  reduce  the  overall  cost  of  litigation  when  cases  close  be- 
fore or  as  a  result  of  an  arbitration  hearing; 

•  Judges,  overwhelmingly,  believe  that  arbitration  programs  reduce  their  caseload 
burden  although  there  were  no  good  data  available  on  whether  the  number  of 
trials  was  reduced;  and, 

•  Ninety-seven  percent  of  the  judges  who  were  surveyed  support  the  expansion 
of  court-annexed  arbitration  to  other  courts. 

Although  the  ABA  has  not  conducted  its  own  study  of  these  ten  programs,  it  high- 
ly regards  the  findings  made  by  the  Federal  Judicial  Center.  Those  findings  have 
fueled  the  ABA's  support  for  the  Court  Arbitration  Authorization  Act  of  1993,  H.R. 
1102,  which  authorizes  further  development  and  implementation  of  these  programs 
throughout  the  federal  court  system. 
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C  Timing  of  court-annexed  arbitration 

Statistics  show  that  90  percent  to  95  percent  of  all  lawsuits  filed  each  year  in  the 
United  States  settle  before  trial.  Unfortunately,  these  settlements  tj^jically  occur 
after  the  parties  have  incurred  lai*ge  attorney  fees,  a  great  loss  of  executive  time 
and  disruption  of  business.  Moreover,  pending  litigation  often  inhibits  business  ac- 
tivity thereby  tending  to  freeze  or  delay  planned  corporate  action.  Consequently,  it 
is  clear  that  for  "value-added"  case  disposition,  court-annexed  arbitration  must  occur 
as  early  in  the  process  as  feasible.  If  court-annexed  arbitration  or  ADR  in  general 
is  to  have  an  optimal  impact,  timing  of  the  intervention  is  critical. 

Some  data  regarding  court-annexed  arbitration  are  discouraging  with  statistics 
showing  that  court  cases  being  settled  by  court-annexed  dispute  resolution  proce- 
dures often  occur  many  months  after  the  case  is  filed.  These  statistics  indicate  that 
many  of  the  cases  disposed  of  by  dispute  resolution  procedures  might  have  settled 
just  as  early  without  ADR. 

The  problem  is  best  avoided,  of  course,  if  the  dispute  resolution  procedure  can  be 
used  before  a  complaint  is  even  filed.  That  is  the  purpose  of  the  Center  for  Public 
Resources'  pledge.  If  the  dispute  is  already  into  discovery  and  litigation,  ADR  inter- 
vention needs  to  occur  at  the  earliest  feasible  time,  rather  than  late  in  the  process. 

rv.  CONFRONTING  THE  PROBLEMS  OF  CIVIL  CASE  DELAY 

In  the  April  19,  1993  issue  of  The  Legal  Times,  Paul  L.  Friedman,  Chair  of  the 
Civil  Justice  Reform  Act  Advisory  Group  of  the  U.S.  District  Court  for  the  District 
of  Columbia,  authored  an  instructive  article  entitled,  "Speeding  Up  Justice  At  The 
District  Court."  The  advisory  group's  plan,  based  upon  two  years  of  research,  con- 
firmed four  principal  causes  of  delay  in  civil  cases: 

•  Setting  of  unrealistic  trial  dates  in  civil  cases  that  are  frequently  "bumped"  by 
criminal  cases  under  the  Speedy  Trial  Act; 

•  Failure  of  judges  to  rule  promptly  on  motions  or  unresolved  discovery  disputes; 

•  Lawyer  requests  for  additional  time  for  discovery  or  to  file  responsive  pleading; 
and 

•  Improper  and  abusive  discovery  practices. 

As  principal  factors  relating  to  excessive  cost  in  civil  litigation,  the  group  found 
three  contributing  factors: 

•  Abusive  or  improper  discovery  practices; 

•  Insufficient  judicial  resolution  of  discovery  disputes;  and 

•  Judicial  insistence  that  parties  meet  deadlines  that  are  not  carefully  tied  to  re- 
alistic trial  dates. 

Experience  indicates  that  causes  for  delay  and  excessive  cost  in  civil  litigation  are 
similar  in  most,  if  not  all,  of  the  94  U.S.  district  courts.  Again,  for  optimal  effect, 
court-annexed  dispute  resolution  procedures  should  be  invoked  after  the  parties  are 
sufficientlv  informed  about  the  facts  of  their  cases,  but  before  costly  discovery  has 
added  undue  costs  to  the  litigation. 

For  cases  not  settled  soon  after  fiUng,  the  proposed  amendment  to  Rule  16(c)(9) 
would  grant  judges  authority  in  settlement  conferences  to  explore,  with  the  consent 
of  the  parties,  possible  use  of  the  alternative  procedures  oi  mini-trials,  summary 
jury  trials,  mediation,  neutral  evaluation  and  non-binding  arbitration.  This  rule,  in 
its  commentary,  acknowledges  the  existence  of  statutes,  rules,  or  plans  that  may  au- 
thorize use  of  ADR  even  without  the  consent  of  the  parties. 

The  proposed  amendments  are  now  before  Congress,  and  Congress  has  until  De- 
cember 1,  1993  to  act.  If  the  amendments  are  passed  as  proposed,  the  amendments 
will  enhance  the  effectiveness  of  court-annexed  dispute  resolution  procedures  by  pro- 
viding parties  with  an  opportunity  sufficiently  early  in  the  process  to  evaluate  and 
test  the  strength  of  their  respective  claims. 

V.  MANDATORY  VS.  VOLUNTARY  USE  OF  ADR 

The  August  5,  1993,  mark-up  of  H.R.  1102  by  the  House  Subcommittee  on  Intel- 
lectual Property  and  Judicial  Administration  resulted  in  the  offering  of  an  amend- 
ment by  the  subcommittee  Chair,  Rep.  Hughes  (D-NJ)  in  the  nature  of  a  substitute 
to  H.R.  1102  which  was  approved  by  voice  vote.  On  October  6,  1993,  the  House  Judi- 
ciary Committee  gave  voice  vote  approval  to  H.R.  1102,  and  it  was  passed  by  the 
House  on  October  12,  1993. 

The  bill,  as  amended,  requires  that  each  U.S.  district  court  authorize  by  local  rule 
the  use  of  arbitration  in  any  civil  action,  including  an  adversary  proceeding  in  bank- 
ruptcy. The  court  would  decide  whether  such  arbitration  would  be  mandatory  or  vol- 
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untary.  It  also  authorizes  the  court  to  refer  to  arbitration  any  civil  action  pending 
before  it  if  the  relief  sought  consists  only  of  money  damages  not  in  excess  of 
$150,000.  The  practical  effect  of  this  new  legislation  will  be  to  extend  mandatory 
but  non-binding  arbitration  to  certain  types  of  cases. 

One  criticism  of  requiring  parties  to  go  through  a  mandatory  court-annexed  alter- 
native dispute  resolution  procedure  as  a  condition  precedent  to  their  right  to  a  trial 
before  a  judge  and  jury  is  that  such  requirements  may  be  so  coercive  that  they  un- 
dermine the  parties'  Seventh  Amendment  rights.  I  do  not  believe  such  a  criticism 
to  be  justified  because  1)  the  costs  of  any  such  arbitration  are  minimal;  2)  the  delay 
caused  by  arbitration  is  relatively  small;  3)  local  district  courts  are  allowed  to  choose 
those  cases  which  are  most  suitable  for  mandatory  referral  and  to  make  exceptions 
where  necessary;  and  4)  most  importantly,  a  trial  de  novo  is  available  at  the  conclu- 
sion of  the  arbitration. 

The  Federal  Judicial  Center  has  now  documented  that  there  are  cost  savings  with 
mandatory  court-annexed  arbitration.  For  example,  attorneys  in  Middle  North  Caro- 
lina reported  that  total  costs  and  fees  averaged  almost  $20,000  in  the  arbitration 
group  but  over  $25,000  in  the  control  group  of  cases  not  arbitrated,  for  an  average 
saving  of  over  20  percent.  Of  the  surveyed  attorneys  affected  in  Middle  North  Caro- 
lina, 60  percent  reported  that  their  arbitration  program  saved  them  time  and  62 
percent  said  that  the  referral  to  arbitration  saved  their  clients  time.  The  Federal 
Judicial  Center  also  reports  that,  depending  on  the  district,  cases  that  are  resolved 
by  arbitration  close  from  two  to  eighteen  months  sooner  than  similar  cases  resolved 
by  trial. 

The  median  cost  figures  produced  in  the  middle  North  Carolina  study  were  even 
more  impressive.  The  median  total  cost  for  the  arbitration-group  tort  cases  was 
$7,485  versus  $18,210  for  the  control-group  (non-arbitrated)  tort  cases.  For  arbitra- 
tion-group contract  cases,  the  median  total  cost  was  $6,000  versus  $20,000  for  the 
control  group  (non-  arbitrated)  contract  cases. 

The  policy  of  the  ABA  is  to  support  the  continued  use  of  ADR  before  and  after 
suit  is  filed  as  long  as  every  disputant's  constitutional  and  other  legal  rights  and 
remedies  are  protected.  This  policy  is  consistent  with  the  letter  and  spirit  of  H.R. 
1102  and  28  U.S.C.  651. 

The  ABA  has  not  adopted  an  official  policy  regarding  the  mandatory  use  of  ADR 
procedures  but  strongly  encoiirages,  where  appropriate,  the  voluntary  use  of  dispute 
resolution,  as  well  as  the  availability  of  mandatory  non-binding  arbitration  in  all 
federal  district  courts.  ADR  procedures  should  be  designed  to  facilitate  settlement 
and  to  bring  parties  together  at  the  earliest  feasible  time  to  discuss  resolution  of 
their  dispute  but  not  to  pressure  parties  to  settle. 

VI.  THE  CIVIL  JUSTICE  REFORM  ACT 

Much  of  the  reform  in  the  federal  district  courts  and  in  the  implementation  of 
court-annexed  dispute  resolution  procedures  is  currently  being  driven  by  the  Civil 
Justice  Reform  Act  of  1990.  This  act  directed  all  94  district  courts  to  implement  a 
civil  justice  expense  and  delay  reduction  plan  by  December  1,  1993.  As  of  October 
7,  1993,  48  district  courts'  advisory  committee  final  plans  have  been  adopted  and 
submitted  to  the  Administrative  Office  of  the  United  States.  Thirty-four  district 
courts,  referred  to  as  Early  Implementation  Districts  (EID),  consist  of  ten  pilot 
courts — designated  as  EIDs  by  statute;  four  demonstration  courts;  and  20  courts 
which  elected  to  become  EID's.  Among  the  fovir  demonstration  courts,  statutorily  de- 
signed to  experiment  with  dispute  resolution  techniques  in  reducing  cost  and  delay, 
was  my  own  district,  the  Northern  District  of  Georgia. 

Of  the  48  advisory  committee  plans  adopted,  42  use  a  dispute  resolution  referral 
system,  and  15  establish  an  early  neutral  evaluation  program.  Only  one  plan  did 
not  have  ADR  referrals  at  all.  As  these  programs  are  implemented,  the  district 
courts  must  take  care  to  schedule  the  court-annexed  ADR  procedures  early  enough 
in  the  process  to  avoid  costly,  frequently  contentious,  and  all-too-often  pointless  bat- 
tles of  discovery. 

CONCLUSION 

The  appropriate  use  of  dispute  resolution  techniques  in  United  States  district 
courts  has  the  potential  of  becoming  an  efficient  case  management  tool  for  judges 
and  a  cost-effective  and  expeditious  settlement  tool  for  attorneys  and  litigants.  The 
ABA  supports  the  use  of  dispute  resolution  techniques  to  facilitate  the  early  settle- 
ment of  disputes.  H.R.  1102,  The  Court  Arbitration  Authorization  Act  of  1993,  is 
fully  consistent  with  this  ABA  policy.  We  urge  this  committee  to  pass  it. 

Thank  you  for  the  opportunity  to  appear  before  this  subcommittee. 
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Senator  Heflin.  Ms.  Nast? 

STATEMENT  OF  DIANNE  M.  NAST 

Ms.  Nast.  Mr.  Chairman,  my  thesis  is  very  simply  that  court  an- 
nexed arbitration  is  not  an  affront  to  a  jury  trial,  but  indeed,  it  is 
an  aid  to  the  ordinary  men  and  women  in  this  country  who  want 
a  fair  resolution  to  their  dispute. 

It  is  about  those  considerations  that  I  would  like  to  speak  to  you 
this  morning.  My  written  testimony  talks  about  the  statistics  and 
the  considerations  to  the  judiciary  and  to  the  court  system.  I  would 
like  to  speak,  if  I  may,  about  the  men  and  women  who  find  them- 
selves in  the  system. 

I  am  talking  about  the  people  that  Senator  Grassley  has  referred 
to,  the  small  business  owner,  the  farmer,  the  mechanic,  the  person 
who  falls  through  the  system.  We  have  provided  legal  aid  for  a  cer- 
tain portion  of  our  populous  and  there  is  a  certain  portion  of  our 
populous  that  can  afford  substantial  representation.  In  between  is 
the  vast  majority  of  the  men  and  women  in  this  country. 

Although  I  practice  in  Philadelphia,  I  live  in  a  small  community 
about  100  miles  outside  of  Philadelphia  in  Lancaster  County.  It  is 
a  rural  community;  it  is  very  conservative.  You  go  to  a  Friday  night 
high  school  football  game  or  a,  soccer  game  on  Sunday  morning  or 
a  parent  teacher's  association  meeting,  and  when  they  find  out  you 
practice  in  Federal  Court,  there  is  an  immediate  reaction  of,  the 
Federal  Court,  oh,  that  is  for  the  big  folks.  That  is  not  for  us  ordi- 
nary people  in  the  street. 

These  individuals,  they  value  a  jury  trial,  but  when  they  have  a 
dispute,  they  want  a  resolution  and  they  want  a  resolution  of  their 
dispute  fairly  and  they  want  it  meaningfully.  Part  of  meaningful 
access  to  justice  means  that  they  can  get  a  fair  and  a  swift  resolu- 
tion. 

Let  me  try  and  put  that  in  sort  of  practical  terms.  What  does  a 
swift  resolution  mean?  Well,  in  itself,  one  part  of  it  is  speed.  We 
can't  ignore  in  a  fair  process  the  importance  of  speed.  When  the  av- 
erage man  and  woman  has  a  dispute  in  court,  they  wake  up  think- 
ing about  it.  They  go  to  sleep  thinking  about  it.  It  is  not  like  we 
have  many  cases  and  we  don't  think  so  much  about  it.  This  is  a 
very  important  part  of  their  lives.  They  want  an  answer  and  they 
want  to  put  it  behind  them. 

When  we  talk  about  the  difference  between  an  arbitration  being 
a  5-month  resolution  as  opposed  to  a  12-month  resolution  in  trial, 
that  7  months — and  that  is  the  low  side — that  7  months  is  a  big 
part  of  that  person's  life. 

Second,  they  are  concerned  that  when  they  bring  their  dispute 
into  court  that  the  dispute  will  get  lost,  not  were  the  goods  defec- 
tive but  what  motions  are  we  going  to  file,  what  is  the  summary 
judgment,  what  is  the  rule  XI,  what  sanction?  They  want  to  focus 
on  their  dispute,  and  I  submit  that  arbitration  gives  them  a  pro- 
ceeding to  do  it. 

Now  we  talked  a  lot  about  how  does  it  save  time  and  how  does 
it  save  money.  Let  me  just  suggest  a  few  ways  in  the  real  world 
where  it  does,  and  it  is  incremental  ways,  little  bits  that  add  up 
together.  When  someone  takes  their  dispute  to  arbitration,  they 
save  in  so  many  small  ways.  There  is  not  voir  dire  of  the  jury. 
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There  is  not  jury  management.  You  don't  have  to  have  your  jury 
brought  in,  brought  out,  you  don't  have  sidebars,  you  don't  have 
closing  instructions.  You  have  a  lot  of  small  savings  there. 

You  save  a  tremendous  amount  of  money,  at  least  in  the  Eastern 
District,  on  the  experts.  Mr.  Chairman,  I  think  you  referred  to 
that.  In  our  practice,  as  Judge  Broderick  suggested,  we  submit  the 
written  statements  of  the  experts  unless  there  are  certain  types  of 
objections  to  that.  The  biggest  part  of  trying  a  small  case  is  your 
expert  fees,  and  that  saves  a  phenomenal  amount  of  money,  not 
just  in  the  actual  cost  that  you  pay  the  expert  to  testify,  but  in  the, 
if  you  will,  cooling  the  expert's  heels  time,  in  court,  waiting  to  tes- 
tify. 

Second,  a  person's  case  in  arbitration  can  be  heard  so  much  fast- 
er, well  less  than  half  of  the  time,  well  less  than  if  it  goes  to  trial 
in  front  of  the  judge.  That  is  no  fault  of  the  judge.  The  judge  has 
400  to  500  other  cases  which  are  taking  that  judge's  time,  and 
those  cases  don't  go  away  during  that  week  or  2  weeks  of  the  trial. 

The  arbitrators  can  come  in,  they  can  commit  an  8:30  to  5:30 
trial  day.  That  doesn't  just  save  judge  time,  it  saves  the  time  of  the 
litigants.  These  are  working  men  and  women  who  need  to  get  back 
to  work,  back  to  running  their  businesses,  back  to  teaching  school, 
back  to  doing  whatever  it  is  that  they  need  to  do.  This  is  a  very 
important  part  of  the  arbitration  process,  too. 

Informality  is  very  important  to  these  litigants.  As  I  said  right 
at  the  opening,  these  people  want  a  fair  answer  to  their  dispute. 
They  value  the  informality.  They  are  involved  in  it,  but  it  gives 
their  lawyers  an  opportunity  to  come  in  and  make  a  quick  presen- 
tation. 

I  totally  disagree  with  those  folks  who  say  that  arbitration  values 
the  glib  lawyer.  Probably  that  is  one  of  its  many  virtues.  You  have 
three  lawyers  who  are  arbitrating  that  case.  They  are  accustomed 
to  glib  lawyers  and  they  are  not  swayed  by  glib  lawyers.  They  are 
going  to  look  at  the  facts  and  they  are  going  to  consider  the  testi- 
mony that  is  presented  to  them. 

I  also  suggest  to  you  that  in  a  smaller  case,  as  a  plaintiff's  law- 
yer, and  most  of  my  practice  is  in  representing  plaintiffs,  it  gen- 
erally will  result  in  a  very  fair  award  to  a  litigant,  just  because  the 
lawyers  are  much  more  familiar  than  many  juries  with  the  value 
of  a  case,  with  the  value  of  a  damage  award. 

Another  advantage  which  doesn't  find  itself  at  jury  trials  so  often 
is  that  the  informality  of  the  arbitration  system  gives  the  small 
business  owner,  for  example,  an  opportunity  to  preserve  his  rela- 
tionships or  her  relationships  with  his  clients,  his  suppliers,  his 
customers,  who  so  often  may  be  on  the  other  side  of  this  dispute. 

Finally,  how  do  the  litigants  view  it?  They  accept  this  process  so 
well.  They  believe  that  this  three  arbitration  panel — in  our  district, 
it  is  in  a  Federal  courtroom,  the  arbitrators  are  on  the  bench,  the 
witnesses  are  there.  They  accept  this,  that  they  have  been  given  a 
fair  and  swift  resolution  of  their  dispute.  And  indeed,  I  think  the 
three  arbitrator  nature  of  it  helps  that.  They  don't  feel  that  there 
has  really  been  a  chance  for  bias  there.  It  is  not  as  if  the  judge 
didn't  like  them.  They  have  had  three  fair  people  considering  their 
dispute. 

My  time  is  up. 
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[The  prepared  statement  of  Ms.  Nast  follows:] 

Prepared  Statement  of  Dianne  M.  Nast 

SUMMARY 

My  name  is  Dianne  M.  Nast  of  the  Philadelphia  law  firm  of  Kohn,  Nast  and  Graf, 
P.C.  I  appear  before  you  as  a  practicing  attorney  representing  litigants,  frequently 
plaintiffs,  in  the  nation's  federal  courts.  I  have  served  as  a  trial  judge  pro  tern  in 
Pennsylvania's  state  trial  courts  and  as  an  arbitrator  and  mediator.  I  support  the 
passage  of  The  Court  Arbitration  Authorization  Act  of  1993. 

The  federal  court  system  is  facing  many  challenges,  including  the  dramatic  in- 
crease in  criminal  cases.  In  order  to  continue  to  provide  justice  to  all  litigants,  the 
system  must  embrace  new  methods.  Court-annexed  arbitration  is  one  such  method, 
and  would  be  most  effective  as  an  integral  part  of  the  federal  judicial  system. 

Court-annexed  arbitration  contributes  to  the  efficiency  and  quality  of  the  judicial 
system.  This  is  clear  from  the  success  of  the  program  in  the  Eastern  District  of 
Pennsylvania,  to  cite  one  example.  A  survey  of  600  attorneys  who  went  to  arbitra- 
tion in  the  District  showed  93  percent  approved  or  strongly  approved  of  the  pro- 
gram. The  attorneys  reported  that  the  program  saved  time  and  money  for  the  liti- 
gants. Court  management  statistics  in  the  district  confirm  this. 

The  features  of  court-annexed  arbitration  makes  the  use  of  the  program  valuable 
to  the  parties  and  ensures  that  the  high  quality  of  justice  in  the  federal  courts  is 
not  sacrificed. 

Court-annexed  arbitration  provides  the  parties  and  their  attorneys  with  an  early 
independent  and  objective  evaluation  of  the  strength  and  weaknesses  of  their  cases. 
This  leads  to  more  realistic  expectations  and  earlier  resolution  of  cases.  Mandatory 
participation  allows  the  parties  to  participate  without  fear  of  showing  weakness. 
The  abilitv  to  demand  a  trial  de  novo  allows  for  the  use  of  expedited  procedure  with- 
out fear  that  substantive  rights  will  be  lost.  These  two  provisions  strike  a  balance 
which  preserves  the  rights  of  the  parties. 

The  evidence  from  various  surveys,  including  one  conducted  by  the  Federal  Judi- 
cial Center,  shows  that  both  parties  and  attorneys  view  court-annexed  arbitration 
favorably  and  believe  the  procedure  promotes  both  justice  and  efficiency.  Court-an- 
nexed arbitration  does,  in  fact,  promote  justice  for  those  who  enter  the  federal 
courts,  and  conserve  valuable  resources  of  the  parties  and  the  judicial  system. 
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She  has  lectured  extensively  on  civil  case  litigation,  civil  case  management,  and 
antitrust  and  other  complex  litigation,  and  other  trial  practice  issues. 

Ms.  Nast  earned  her  JD  from  Rutgers  University,  and  her  BA  from  Pennsylvania 
State  University. 


My  name  is  Dianne  M.  Nast.  I  am  a  member  of  the  bars  of  Pennsylvania  and  New 
Jersey.  I  am  a  partner  in  the  Philadelphia  law  firm  of  Kohn,  Nast  and  Graf,  P.C. 
I  am  a  practicing  attorney,  representing  litigants,  frequently  plaintiffs,  in  federal 
courts  throughout  the  United  States.  I  have  served  from  time  to  time  as  a  trial 
judge  pro  tern  in  Pennsylvania  trial  courts  and  as  an  arbitrator  and  mediator. 

This  statement,  and  my  appearance  before  the  Subcommittee  on  Courts  and  Ad- 
ministrative Practice,  is  in  response  to  the  invitation  of  the  Honorable  Howell  Hef- 
lin.  Chairman.  I  am  grateful  for  the  opportunity  to  appear  here  today  and  speak 
in  support  of  the  adoption  of  the  Court-Annexed  Arbitration  Authorization  Act  of 
1993. 

I  bring  a  bit  of  history  to  bear  on  my  remarks,  because  the  Eastern  District  of 
Pennsylvania,  where  I  practice,  has  had  a  highly  effective  and  well  received  compul- 
sory court-annexed  arbitration  program  since  February  1978.  It  was  the  first  court 
in  the  federal  system  to  adopt  such  a  program.  Without  the  passage  of  the  Court 
Arbitration  Authorization  Act,  this  most  worthwhile  program  will  end  in  November. 

This  panel,  as  a  result  of  its  work,  knows  the  challenges  facing  the  federal  court 
system.  During  the  12  month  period  ending  June  30,  1992,  48,242  criminal  cases 
were  filed  in  U.S.  district  courts — a  six  percent  increase  over  the  previous  year. 
More  than  25  percent  of  these  were  drug  cases,  which  are  typically  time-consuming 
because  of  the  large  number  of  defendants  and  complex  factual  situations.  From 
1982  to  1992,  the  number  of  criminal  defendants  increased  84  percent. 

From  June  1991  through  June  1992,  in  37  of  our  94  federal  district  courts,  more 
than  half  of  all  trials  conducted  were  criminal  trials.  One  District  Court  in  Califor- 
nia had  over  85  percent  criminal  trials.  In  recent  years,  we  have  witnessed  the  fed- 
eralization of  crimes  which  were  formerly  tried  in  state  coiuts.  This  has  been  the 
result  of  the  federal  government's  Operation  Triggerlock  and  the  FAST  program.  In 
accord  with  the  Speedy  Trial  Act,  these  cases  take  precedence  over  civil  cases.  The 
new  Sentencing  Guidelines  have  also  added  to  the  pressure  on  our  judiciary,  as 
have  the  Victim  and  Witness  Protection  Act,  the  Criminal  Fine  Enforcement  Act 
and  the  Anti-Drug  Abuse  Act. 

Civil  litigants  in  our  federal  courts  are  facing  difficult  circimistances.  With  the 
ever-increasing  number  of  criminal  cases,  our  judicial  resources  are  spread  thin  and 
there  is  less  time  to  handle  civil  cases.  This  situation  is  of  concern  to  Congress,  the 
courts,  litigants,  lawyers  and  to  the  public  at  large.  There  is  real  concern  about  a 
crisis  of  confidence  in  our  court  system:  long  delays,  coupled  with  unduly  protracted 
discovery  have  led  many  lajonen  to  think  that  justice  is  accessible  only  to  the 
wealthy. 

Virtually  all  the  reported  research,  including  the  research  and  report  of  the  Fed- 
eral Judicial  Center,  shows  that  attorneys  who  have  used  court-annexed  arbitration 
are  highly  satisfied  with  it.  There  are  good  reasons  for  this  satisfaction.  Mandatory 
court-annexed  arbitration  allows  parties  to  obtain  an  early,  independent,  neutral  ad- 
judication of  disputes.  This  adjudication  contributes  to  the  parties'  belief  that  they 
can  obtain  justice  from  the  system.  It  also  affords  the  parties  an  early  opportunity 
to  tackle  the  issues  and  promotes  early  settlement  of  actions. 

The  goal  of  court-annexed  arbitration  is  to  "unburden  access  for  the  American 
people  to  their  justice  system  and  *  *  *  provide  mechanisms  that  will  permit  the 
expeditious  resolution  of  disputes  at  a  reasonable  cost,"  Hearings  on  S.  2253  Before 
the  Subcommittee  on  Improvements  in  Judicial  Machinery,  95tn  Cong.  2d  Sess.  21 
(1978)  (Statement  of  Attorney  General  Griffin  B.  Bell),  and  to  maintain  the  quality 
of  justice  by  assuring  that  cases  receive  the  attention  the  litigants  expect  and  de- 
serve from  the  court  system.  B.  Meierhoefer,  Court-Annexed  Arbitration  in  Ten  Dis- 
trict Courts  (Federal  Judicial  Center  1990)  ("Report").  Court-annexed  arbitration  has 
been  used  in  a  variety  of  state  courts  as  well  as  in  selected  Federal  districts.  Experi- 
ence teaches  us  that  court-annexed  arbitration  is  meeting  its  goals. 

If  the  federal  court  system  is  to  remain  open  to  civil  litigants,  alternative  dispute 
resolution  must  become  an  integral  part  of  the  federal  judicial  system. 

The  goals  of  alternative  dispute  resolution  are: 

1)  Providing  Options  to  Litigants, 

2)  Reducing  Costs  and  Time  of  Litigation,  and 

3)  Reducing  the  Burdens  on  the  Covuts. 
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Former  Chief  Justice  Burger  said  that  "(t)he  true  function  of  our  profession 
should  be  to  gain  an  acceptable  result  in  the  shortest  possible  time  with  the  least 
amount  of  stress  and  at  the  lowest  possible  cost  to  the  client."  Arbitration  allows 
for  a  speedier,  less  costly  alternative  to  the  traditional  courtroom  trial.  It  encour- 
ages settlement,  as  parties  get  an  earlier  opportunity  to  evaluate  the  strengths  and 
weaknesses  of  their  case  and  their  opponent's  case.  It  also  provides  an  opportunity 
to  consider  an  independent  view  of  the  dispute,  and  further  serves  to  narrow  the 
issues  in  many  disputes.  The  fact  that  private  dispute  resolution  services  such  as 
Judicate  are  becoming  increasingly  popular  underscores  that  ADR  is  an  idea  whose 
time  has  come. 

As  previously  stated,  the  Eastern  District  of  Pennsylvania  was  the  first  court  in 
the  country  to  adopt  an  arbitration  program. 

Arbitration  takes  place  before  three  arbitrators  in  the  federal  courthouse.  The 
Federal  Rules  of  Evidence  guide  the  admissibility  of  evidence.  Counsel  makes  an 
opening  statement,  and  presents  and  cross  examines  witnesses.  Exhibits  are  submit- 
ted to  opposing  counsel  in  advance  and  are  admitted  without  formal  proof  unless 
objected  to  by  opposing  counsel  five  days  in  advance  of  arbitration.  Following  the 
presentation  of  evidence,  the  arbitrators  issue  their  decision. 

Arbitration  allows  parties  the  advantage  of  a  decision  by  neutral  arbitrators  based 
on  the  facts  and  the  law,  without  consuming  time  and  expense  of  a  full-fledged  trial. 
The  arbitrators'  decision  is  not  binding. 

Pursuant  to  our  Local  Rule  8,  all  civil  cases  where  the  amount  in  controversy  is 
less  than  $100,000  are  referred  to  arbitration.  A  survey  of  some  600  attorneys  whose 
cases  went  to  arbitration  in  the  Eastern  District  of  Pennsylvania  reveals  that  93 
percent  either  approved  or  strongly  approved  of  the  program.  Sixty-one  percent  stat- 
ed that  they  preferred  arbitration  over  jury  trials  as  the  preferred  procedure.  In  this 
same  survey,  attorneys  stated  that  they  spent  less  time  and  that  the  cost  to  their 
client  was  less  when  the  case  was  placed  in  the  arbitration  program. 

A  party  who  is  dissatisfied  with  the  decision  may  demand  a  trial  de  novo.  About 
61  percent  of  arbitrations  are  followed  by  such  a  demand.  (Report  at  49  [average 
of  data  reported  in  Table  9]).  In  fact,  however,  over  two  thirds  of  those  cases  in 
which  a  de  novo  trial  demand  is  made  do  not  return  to  the  regular  trial  calendar. 
Id.  at  48. 

From  1972  to  1992,  filings  in  the  Eastern  District  increased  139.8  percent  and 
weighted  fiUngs  per  judgeship  increased  129.0  percent  (see  Attachment  A).  During 
this  period,  time  from  filing  to  disposition  decreased  from  twenty  months  to  seven 
months.  At  the  same  time,  the  period  from  issue  to  trial  decreased  from  32  months 
to  11  months.  These  are  the  among  the  lowest  time  frames  for  any  metropolitan  dis- 
trict court.  This  increased  efficiency  is,  in  some  considerable  measure,  directly  at- 
tributable to  the  arbitration  program. 

The  statistics  (compiled  by  Michael  E.  Kuntz,  Clerk  of  Court),  show  the  success 
of  the  program.  Only  two  percent  of  the  cases  placed  in  arbitration  resulted  in  a 
trial  de  novo  (see  Attachment  B).  The  median  time  between  the  date  an  answer  is 
filed  and  the  arbitration  hearing  is  five  months.  By  contrast,  the  time  period  where 
there  is  no  arbitration  is  twelve  months  from  the  time  an  answer  is  filed  until  trial. 
This  represents  a  considerable  savings  in  time  and  money  for  litigants  and  the 
court.  Surveys  indicate  that  less  money  is  spent  on  attorneys  fees  and  discovery 
costs.  It  also  means  that  a  wider  segment  of  society  is  able  to  have  access  to  the 
federal  system,  and  the  cost  of  suit  becomes  less  of  a  barrier. 

In  the  Eastern  District  of  Pennsylvania,  by  way  of  illustration,  is  the  fact  that 
of  the  111,295  civil  cases  filed  in  the  District  in  the  past  187  months,  22  percent 
were  placed  in  the  arbitration  program.  Ninety-six  percent  of  those  cases  have  been 
terminated.  Of  the  total  of  the  24,646  cases  which  went  into  arbitration,  only  587 
asked  for  trial  de  novo,  or  2  percent  ended  up  at  trial  over  the  long  history  of  the 
District's  program. 

The  benefits  that  we  have  experienced  in  the  Eastern  District  have  been  enjoyed 
by  other  courts  with  arbitration  programs.  The  Federal  Judicial  Center's  research, 
released  in  1990,  shows  that  arbitration  programs  result  in  more  timely  resolutions, 
from  two  to  eighteen  months  quicker  than  cases  resolved  by  trial.  Most  parties  and 
attorneys  do  not  view  the  programs  as  second-class  justice,  and  the  programs  are 
seen  as  procedurally  fair.  The  judges  of  the  Eastern  District  of  Pennsylvania,  as  well 
as  the  judges  in  all  pilot  courts,  are  nearly  unanimous  in  their  support  for  ADR  and 
in  the  desire  to  see  it  extended. 

The  Federal  Judicial  Center  study  found  the  early  success  of  these  arbitration 
programs  in  the  pilot  districts  sufficient  to  support  this  new  legislation.  This  study, 
entitled  "Court-Annexed  Arbitration  in  Ten  District  Courts,"  was  written  by  Bar- 
bara S.  Meierhoefer.  It  shows  that  all  Judges  of  the  Courts  and  the  lawyers  who 
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practice  before  them  are  convinced  that  arbitration  provides  litigants  with  a  speed- 
ier and  less  expensive  alternative  to  the  traditional  courtroom  trial. 

A  survey  of  attorneys  in  the  ten  pilot  districts  also  found  that  62  percent  agreed 
that  costs  were  lower  for  cases  that  went  to  arbitration  and  60  percent  reported  that 
arbitration  saved  time.  Moreover,  the  Meierhoefer  survey  found  that  even  attorneys 
who  lost  at  mediation  nonetheless  agreed  that  the  hearing  was  fair. 

A  careful  study  conducted  by  the  Rand  Corporation  Institute  for  Civil  Justice  in 
the  Middle  District  of  North  Carolina  found  that  private  litigation  costs  were  20  per- 
cent lower  in  cases  that  went  to  court-annexed  arbitration  than  those  in  a  control 
group. 

Court-annexed  arbitration  receives  high  marks  in  both  federal  and  state  courts. 
One  survey  of  participants  in  a  state  court-annexed  arbitration  program  found  that 
92  percent  of  the  attorneys  thought  the  procedure  was  fair.  The  survey  also  found 
substantially  more  attorneys  were  very  satisfied  or  satisfied  than  were  dissatisfied 
or  very  dissatisfied.  C.  Boersema,  R.  Hanson,  S.  Kaelitz,  State  Court-Annexed-Arbi- 
tration  What  Do  Attorneys  Thinks  75  Judicature  28  (June-July  1991)  ("State  Arbi- 
tration"). 

The  surveys  of  Federal  participants  show  strikingly  similar  results.  Well  over  90 
percent  of  attorneys  consistently  report  that  arbitration  hearings  are  fair.  Report  at 
68.  Indeed,  a  plurality  of  attorneys  and  half  of  the  parties  would  select  an  arbitrator 
over  either  a  judge  or  a  jury  as  the  preferred  decision  maker.  Report  at  70-71. 

In  summary,  arbitration  programs  have  been  successful  in  reducing  costs  and 
delay,  and  I  cannot  stress  strongly  enough  my  view  that  they  should  be  continued. 

Senator  Grassley.  I  appreciate  the  Chairman  letting  me  go 
ahead  with  one  question,  and  then  I  am  going  to  have  to  leave. 

First  of  all,  let  me  thank  all  of  you  for  your  participation  in  the 
process. 

My  question  would  be  mostly  to  Mr.  Grossman,  because  you  have 
challenged  our  approach,  and  legitimately  so  because  that  is  the 
way  our  process  works.  I  would  start  out  by  saying  that  I  think 
Judge  Brazil  in  the  previous  panel,  at  least  as  far  as  the  Northern 
District  of  California,  explained  the  fairly  formal  process  of  arbitra- 
tion. 

I  only  bring  that  up  to  you  because  I  think,  whether  you  meant 
it  or  not,  in  your  explanation  you  were  mixing  the  process  of  medi- 
ation with  arbitration. 

Mr.  Grossman.  I  used  both,  that  is  right. 

Senator  Grassley.  I  want  to  clarify  that  there  is  a  difference  and 
there  is  more  formality,  at  least  as  I  understand  the  arbitration 
process:  testimony  is  given  under  oath,  formal  findings  are  made 
and  things  like  that. 

I  guess  I  am  challenging  your  assumption  that  nothing  beats  a 
jury.  In  regard  to  the  statistics  we  have  heard  this  morning,  if  your 
position  ought  to  be  accepted  by  us,  why  do  lawyers  surveyed  by 
the  Federal  Judicial  Center  overwhelmingly  endorse  arbitration? 
And  also,  let  me  add  another  step  of  formality.  Why  do  those  same 
lawyers,  if  they  have  a  choice  between  jury  or  bench,  choose  bench? 

Mr.  Grossman.  I  don't  know  the  answer  to  that  question,  frank- 
ly. You  are  asking  me  to  comment  on  a  survey. 

Senator  Grassley.  Yes,  the  survey,  because  I  think  the  survey 
goes  against  what  you  are  trying  to  tell  us,  that  nothing  beats  a 
jury  process. 

Mr.  Grossman.  I  know  about  these  statistics;  we  have  heard 
them  today.  But  in  1991  in  the  Iowa  Law  Review,  this  RAND  Cor- 
poration article  was  discussed  in  an  article  written  by  Professor 
Kim  Dayton.  It  is  called  "The  Myth  of  Alternative  Dispute  Resolu- 
tion in  the  Federal  Courts".  This  is  1991,  for  the  record,  76  Iowa 
Law  Review. 
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I  will  quote  her  at  page  889: 

A  RAND  Corporation  study  of  court  annexed  arbitration  shows  that  although  ar- 
bitration resulted  in  nominal  savings  to  litigants,  more  cases  settle  prior  to  trial 
than  prior  to  arbitration.  The  length  of  time  required  for  disposition  was  virtually 
identical,  and  the  court's  cost  to  administer  the  program  was  the  same. 

Now  that  is  the  kind  of  empirical  data  that  I  can  deal  with.  I 
can't  tell  you  why  folks  have  personal  preferences.  I  can  tell  you 
this  much,  that  as  a  member  of  the  American  Bar  Association  and 
for  several  years  the  Vice  Chairman  of  its  Law  and  Medicine  Com- 
mittee, the  ABA  are  not  trial  lawyers  they  way  I  think  of  them  ge- 
nerically.  It  is  a  very  conglomerate  association.  You  are  familiar 
with  it.  Some  folks  aren't  comfortable,  frankly,  doing  this  kind  of 
work.  A  fear  of  arbitration  is  foreign  to  me,  that  concept  of  fear  of 
arbitration. 

What  isn't  foreign  to  me,  though,  is  that  there  is  cost  attached 
with  arbitrating  in  the  formal  manner  in  which  you  speak  of,  sir. 
The  imposition  of  a  penalty,  should  that  arbitrator  not  see  it  the 
way  a  jury  sees  the  case,  is  terribly  unfair  and  I  think  extremely 
violative  of  the  seventh  amendment  right. 

This  proposal  that  you  have  come  up  with  that  eliminated  that 
notion  that  anyone  who  goes  beyond  arbitration,  deigns  to  go  be- 
yond arbitration,  won't  be  penalized  is  entirely  appropriate. 

Who  is  this  arbitrator?  He  may  be  a  retired  attorney,  and  that 
is  fine.  He  may  be  even  a  retired  judge.  That  could  be  fine  also. 
But  he  may  not  be  someone  who  has  gone  and  passed  muster  of 
this  committee  to  get  his  appointment,  or  the  electorate,  in  certain 
other  instances.  He  may  just  be  someone  who,  at  this  stage  in  his 
life,  wants  to  be  an  arbitrator. 

You  are  empowering  him  to  make  rulings  and  do  certain  things 
that  he  may  or  may  not  be  qualified  to  do,  and  I  find  that  very 
frightening,  frankly. 

We  look  to  you  for  quality  control  as  to  who  gets  on  the  bench. 
Do  you  know  any  arbitrators?  Have  you  appointed  any,  asked  them 
what  their  points  of  view  are,  how  they  feel  about  issues  of  race, 
bias? 

I  don't  think  so,  and  I  am  not  going  to  belabor  the  fact  that  try- 
ing a  case  before  someone 

Senator  Grassley.  Are  you  done? 

Mr.  Grossman.  I  don't  know.  I  don't  know  how  you  do  that. 

Senator  Grassley.  You  are  right  in  the  sense  that  I  haven't  se- 
lected an  arbitrator,  and  I  don't  think  very  many  members  of  Con- 
gress have.  They  are  very  carefully  selected,  and  I  think  a  process 
exists  to  ensure  that  only  qualified  arbitrators  are  selected. 

Mr.  Grossman.  Yes  sir,  but  a  jury  can  be  selected  based  upon 
questions  put  to  them,  as  to  their  points  of  view,  you  see.  That  is 
the  kind  of  trust  that  I  feel.  Or  a  Federal  judge  who  has  passed 
certain  muster.  This  is  the  kind  of  situation — go  ahead. 

Ms.  Nast.  Senator  Grassley,  may  I  be  heard  briefly  with  respect 
to  your  question? 

Senator  Grassley.  Yes. 

Ms.  Nast.  Very  briefly.  First  of  all,  as  you  indicated,  in  our  dis- 
trict, in  the  Eastern  District,  we  do  have  the  Federal  rules  that  do 
apply  during  the  arbitration,  so  it  is  not  a  procedure  at  all  without 
rules. 
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Second,  with  respect  to  the  ABA  not  being  trial  lawyers,  cer- 
tainly a  good  portion  of  the  ABA  are  not  trial  lawyers.  On  the  other 
hand,  the  62,000  member  ABA  section  on  litigation,  of  which  I  am 
a  member  of  the  task  force  on  Civil  Justice,  supports  this  bill  and 
indeed  has  spoken  in  favor  of  it  at  the  hearings  on  the  House  ver- 
sion of  the  bill. 

Finally,  I  think  we  need  to  keep  in  mind,  no  matter  what,  that 
this  does  not  eliminate  the  right  to  a  jury  trial. 

Mr.  Watson.  Senator  Grassley,  I  don't  want  to  hold  you,  and  I 
know  you  have  to  leave,  but  I  have  two  quick  points. 

First,  there  is,  in  accordance  with  local  rules,  an  opportunity  for 
the  parties  to  be  heard  on  the  selection  of  the  arbitration  panel,  so 
that  there  is  some  quality  control  there  that  can  exist  and  that 
does  exist  in  a  widespread  way. 

Second,  I  would  simply  return  your  attention  to  the,  what  I 
thought  was  persuasive,  testimony  this  morning  from  Judge  Brazil, 
Judge  Schwarzer,  and  Judge  Broderick,  talking  about  the  extraor- 
dinarily, almost  unbelievably  high  percentage  of  both  lawyers  and 
parties  who,  after  participating  in  the  process,  not  even  voluntarily 
to  begin  with,  were  expressing  their  profound  satisfaction  with  it, 
their  profound  satisfaction  with  the  fairness  of  it,  with  the  result 
of  it. 

And  Senator  Grassley,  as  you  pointed  out  this  morning,  that 
means  that  a  very  high  percentage  of  the  folks  that  lost  felt  that 
way  about  the  process.  If  they  do  not  feel  that  way  about  the  proc- 
ess, they  have  an  absolutely  unimpaired  right  to  take  it  to  a  jury 
trial. 

Senator  Grassley.  I  will  just  close  with  a  personal  comment,  and 
it  comes  from  what  the  ABA  said  was  going  to  be  a  major  focus 
at  their  meeting  last  August:  that  there  was  not  respect  for  lawyers 
and  they  wanted  to  do  what  they  could  to  build  up  that  respect. 
I  can  say  editorially,  we  politicians  have  that  same  problem.  We 
can  do  a  lot  to  build  up  our  respect,  too. 

So  they  are  proceeding  to  do  it.  I  think  that  here  we  have  a  situ- 
ation where  we  have  used  arbitration  for  a  while  and  we  have  good 
results.  I  think  it  is  incumbent  upon  the  legal  profession  to  take 
the  lead  in  this  area,  and  where  we  have  had  a  process  that  works 
we  ought  to  continue  it  and  expand  it,  rather  than  put  the  brakes 
on  it. 
Thank  you,  Mr.  Chairman. 
Senator  Heflin.  Thank  you. 

Mr.  Watson,  what  is  ABA's  position?  I  don't  understand  it.  Does 
it  favor  requiring  or  merely  authorizing  the  Federal  District  Courts 
to  adopt  arbitration? 

Mr.  Watson.  Senator,  there  is  not  an  official  position  on  that 
narrow  point.  The  ABA  favors  uniformity  in  the  system,  through- 
out the  Federal  District  Court  system,  so  that  our  position  would 
be  that  the  availability  of  both  voluntary  and  mandatory 
nonbinding  arbitration  should  be  throughout  the  system  rather 
than  in  some  places  and  not  in  other  places. 

Senator  Heflin.  Now  you  said  uniformity.  What  is  your  position 
on  these  rules,  various  district  rules? 

Mr.  Watson.  Again,  Senator — I  was  about  to  call  you  "Your 
Honor"— there  are  trade-offs  that  the  Senator  understands  very 
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well  between  uniformity,  on  the  one  hand,  and  ability  to  adapt  to 
particular  cultures  and  facts  and  circumstances  in  districts. 

I  am  not  prepared  to  speak  as  to  an  American  Bar  Association 
position  on  the  subject  of  uniformity  of  nationwide  rules.  My  own 
view,  and  I  am  speaking  now  in  my  own  capacity,  is  that  there 
should  be  an  authorization  systemwide  for  all  94  Federal  District 
Courts  to  have,  at  their  option,  voluntary  or  mandatory  nonbinding 
arbitration  programs,  and  that  there  ought  to  be,  in  my  own  opin- 
ion, based  on  25  years  of  experience  as  a  trial  lawyer,  some  discre- 
tion at  the  local  level  as  to  the  tailoring  of  the  particular  programs 
for  the  particular  court. 

Those  are  my  views. 

Senator  Heflin.  Some  of  this  raises  some  overall  issues.  It  used 
to  be  that  there  was  a  movement,  primarily  in  the  State  courts,  to- 
ward a  two-tier  trial  court  level.  You  would  have  a  lower  court  or 
an  inferior  court  taking  care  of  small  cases.  We  would  call  that  a 
district  court,  and  then  a  circuit  court,  and  have  the  larger  cases 
taken  there. 

Then  there  was  a  movement  that  came  across  the  country  that 
regardless  of  the  size  of  the  case  and  regardless  of  the  individual, 
that  everybody  was  entitled  to  the  same  quality  of  justice.  The  ar- 
guments were  made  that  Federal  Courts  had  that  and  there  has 
been  a  resistance,  and  resistance  may  be  the  wrong  word,  but  re- 
sistance in  regards  to  use  of  magistrates,  and  that  magistrates  and 
bankruptcy  judges  have  certain  limited  roles.  If  there  are  certain 
types  of  cases,  like  in  the  Marathon  case,  the  magistrate  or  the 
bankruptcy  judge  couldn't  have  it  or  couldn't  try  those  cases. 

I  sense  a  sort  of  overall  feeling  that  we  are  looking,  in  at  sort 
of  a  second-class  justice  system.  Fearful  we  are  going  to  get  to  the 
point  where  only  the  big  cases  will  be  entitled  to  a  jury  trial. 

The  overall  philosophy  that  I  hear  causes  me  at  least  to  wonder 
in  regards  to  some  of  these  things.  Do  you  want  to  comment  on 
that? 

Mr.  Watson.  One  quick  comment.  Senator  Heflin. 

Again,  forgive  the  redundancy,  but  the  overwhelming  evidence  on 
the  part  of  the  people,  lawyers  and  parties,  winners  and  losers  who 
are  participating  in  these  programs  across  the  country,  in  State 
courts  and  in  Federal  District  Courts,  is  overwhelmingly  support- 
ive. They  do  not  think  that  it  is  second-class  justice.  They  do  not 
think  that  it  is  less  than  fair. 

As  Judge  Broderick  pointed  out  this  morning,  only  2  percent  are 
going  from  the  arbitrated  resolution  of  their  dispute  to  the  jury 
trial.  So  simply  put.  Senator  Heflin,  what  the  people  feel  about  this 
justice  system  is  contrary  to  what  you  are  intimating. 

I  would  also  remind  the  Senator  that  rule  I  of  the  Federal  rules 
of  civil  procedure  calls  for  the  just,  speedy,  and  inexpensive  deter- 
mination of  every  action.  I  think  what  lawyers  and  parties  are  say- 
ing all  over  the  country,  who  are  experiencing  this  alternative  dis- 
pute resolution  possibility,  is  that  this  is  a  just,  speedy,  and  less 
expensive  way  to  get  their  action  determined  and  their  dispute  re- 
solved. 

Ms.  Nast.  Senator  Heflin,  if  I  may  respond  as  well. 

Assume,  for  the  moment,  that  your  premise  is  right,  not  the  sec- 
ond-class nature  of  it  but  that  we  have  two  classes  of  cases.  We 
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have  the  classic  cases  that  get  to  trial  and  the  classic  cases  that 
don't.  I  suggest,  Senator,  that  indeed,  whether  we  have  arbitration 
or  not,  that  is  going  to  continue.  The  five  percent  of  cases  that  go 
to  trial  now  are  going  to  go  to  trial. 

We  are  talking  about  how  do  we  handle  the  95  percent,  because 
I  think  the  data  tells  us  that  no  matter  what  district  you  are  in, 
whether  we  have  arbitration  or  don't  have  arbitration,  that  95  per- 
cent of  those  cases,  they  are  not  going  to  go  to  trial,  so  how  do  we 
handle  those  95  percent?  And  I  think  that  that  issue  is  what  we 
are  talking  about  here. 

I  don't  think  that  to  give  them  an  adjudicative  resolution,  if  you 
will,  to  give  a  body  of  arbitrators  to  that  group  of  95  cases  so  that 
those  people  have  a  hearing  and  have  an  adjudication  of  those 
cases,  is  second-class  justice.  I  think  it  provides  a  system  that  is 
not  provided  in  those  districts  where  those  95  percent  of  the  cases 
go  out  of  the  system  without  trial. 

Mr.  Grossman.  Clearly,  a  voluntary  system  where  both  parties 
would  choose  in  advance  what  suits  them  eliminates  your  concern, 
and  your  concern  is  viable.  It  does  create  a  second  tier  when  you 
are  told,  you  folks  get  in  that  line  because  your  case  is  "small",  al- 
though it  may  be  the  biggest  case  to  them,  if  a  fellow  is  injured 
and  can't  work  because  of  it.  Maybe  it  doesn't  cross  that  $150,000 
threshold. 

What  if  it  is  an  elderly  person  who  has  been  injured  and  she 
doesn't  have  earnings  to  substantiate  a  claim  that  is  larger,  or  if 
it  is  a  small  business  and  you  are  told,  you  have  to  get  over  there, 
and  then  we  will  put  you  through  this  arbitration,  its  cost,  its  find- 
ings, consider  penalizing  you  if  you  don't  like  the  result.  Then  you 
can  go  back  over  in  that  line  and  wait  there  for  the  calendar  and 
docket  to  catch  up. 

You  can  solve  their  concerns,  some  of  the  judges'  concerns,  and 
certainly  your  own.  Senator.  Make  it  voluntary,  no  penalties,  what- 
soever, and  for  heaven's  sakes,  don't  let  arbitration  or  any  of  its  hy- 
brid forms  take  you  off  of  a  trial  docket  that  is  well  managed  in 
a  district  that  has  its  full  compliment  of  judges. 

Senator  Heflin.  Thank  you  to  our  witnesses.  We  appreciate  your 
testimony. 

The  hearing  is  adjourned. 

[Whereupon,  at  11:27,  the  hearing  was  adjourned.] 
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Prepared  Statement  of  James  F.  Henry  on  Behalf  of  the  Center  for  Public 

Resources  CPR  Legal  Program 

introduction  and  summary 

My  name  is  James  F.  Henry.  I  am  founder  and  president  of  the  CPR  Legal  Pro- 
gram, a  non-profit  alliance  of  over  500  major  corporations  and  leading  law  firms  to 
develop  alternatives  to  the  high  cost  of  litigation  for  business  and  public  institu- 
tions. CPR  is  engaged  in  integrating  Alternative  Dispute  Resolution  into  the  main- 
stream of  public  and  private  law  practice.  The  CPR  Legal  Program  advocates  sound 
private  and  public  use  of  ADR  and  is  committed,  through  its  Judicial  Project,  to  a 
strong,  well-resourced  public  justice  system  of  the  highest  quality. 

My  purpose  in  appearing  before  you  today  is  to  support  legislation  that  would  per- 
mit all  federal  courts  to  adopt  local  rules  for  arbitration,  to  be  mandatory  or  vol- 
untary in  the  discretion  of  the  court.  Such  legislation  is  supported  by  the  research 
and  is  consistent  with  the  mandate  of  the  Civil  Justice  Reform  Act  of  1990  to  reduce 
civil  costs  and  delays.  We  also  concur  in  the  Federal  Judicial  Center's  recommenda- 
tions of  October  4,  1991,  which  call  for  continued  study  of  court-annexed  arbitration 
Programs  by  the  Federal  Judicial  Center,  as  well  as  monitoring  and  policy  guidance 
y  the  Judicial  Conference.  In  conjunction  with  these  recommendations,  we  also 
urge  Congress  to  ensure  that  the  federal  courts  have  sufficient  resources  to  estab- 
lish, operate  and  monitor  court-annexed  arbitration  programs  of  the  highest  quality. 

Court  ADR  experiments  and  programs  offer  great  promise  in  improving  the  qual- 
ity of  our  public  courts  by  providing  faster,  cheaper  and  better  quality  outcomes  in 
some  cases.  To  achieve  that  promise,  however,  great  care,  effort  and  adequate  re- 
sources are  needed  to  ensure  the  quality  and  legitimacy  of  court  ADR  programs  and 
to  preserve  the  public's  trust  and  confidence  in  our  public  justice  system. 

We  believe  court-annexed  arbitration,  if  properly  resourced  and  implemented,  has 
a  significant  role  to  play  in  increasing  access  to  the  federal  courts,  reducing  the  pri- 
vate and  public  costs  of  disputing,  and  relieving  court  burden.  For  these  reasons, 
we  support  legislation  that  permits  each  federal  district  court  to  institute,  in  its  dis- 
cretion, a  mandatory  or  voluntary  court  arbitration  program. 


My  name  is  James  F.  Henry.  I  am  founder  and  president  of  The  CPR  Legal  Pro- 

fram,  a  non-profit  alliance  of  over  500  major  corporations  and  leading  law  firms  to 
evelop  alternatives  to  the  high  cost  of  litigation  for  business  and  public  institu- 
tions. CPR  is  engaged  in  integrating  alternative  dispute  resolution  (ADR)  into  the 
mainstream  of  public  and  private  law  practice.  The  CPR  Legal  Program  advocates 
sound  private  and  public  use  of  ADR  and  is  committed,  through  its  Judicial  Project, 
to  a  strong,  well-resourced  public  justice  system  of  the  highest  quality. 

The  CPR  Judicial  Project  is  a  public-poUcy  initiative  of  the  CPR  Legal  Program. 
Led  by  an  advisory  counsel  of  leading  federal  judges,  scholars  and  counsel,  the  Judi- 
cial Project  works  to  ensure  the  quality  of  court  ADR  development  and  to  help  the 
judiciary  and  the  bar  stay  informed  in  this  rapidly-developing  area.  The  Judicial 
Project's  comprehensive  manual  to  court  ADR  development  in  the  federal  and  state 
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courts  has  been  widely  distributed,  and  well-received.  With  the  Federal  Judicial 
Center,  the  Litigation  Section  of  the  American  Bar  Association  and  Harvard  Law 
School,  CPR  will  co-sponsor  this  November  a  major  educational  institute  for  federal 
district  judges  on  ADR  use  in  the  courts,  focusing  both  on  court-wide  ADR  develop- 
ment and  the  role  of  the  individual  judge  in  ADR. 

This  statement  was  prepared  in  response  to  a  request  from  Senator  Heflin.  The 
CPR  Legal  Program/CPR  Judicial  Project  is  grateful  for  the  opportunity  to  present 
its  views  on  legislation  regarding  federal  court  arbitration  programs. 

My  purpose  in  appearing  before  you  today  is  to  support  legislation  that  would  per- 
mit all  federal  courts  to  adopt  local  rules  for  arbitration,  to  be  mandatory  or  vol- 
untary in  the  discretion  of  the  court.  Such  legislation  is  supported  by  the  research 
and  is  consistent  with  the  mandate  of  the  Civil  Justice  Reform  Act  of  1990  to  reduce 
civil  costs  and  delays.  We  also  concur  in  the  Federal  Judicial  Center's  recommenda- 
tions of  October  4,  1991,  which  call  for  continued  study  of  court-annexed  arbitration 
programs  by  the  Federal  Judicial  Center,  as  well  as  monitoring  and  policy  guidance 
by  the  Judicial  Conference.  In  conjunction  with  these  recommendations,  we  also 
urge  the  commitment  of  adequate  resources  to  permit  courts  to  establish,  operate 
and  monitor  court-annexed  arbitration  programs  of  the  highest  quality. 

I  thank  the  Committee  for  the  opportunity  to  submit  this  testimony. 

II.  BACKGROUND:  ADR'S  INTEGRATION  INTO  THE  LEGAL  MAINSTREAM 

Federal  and  state  courts  today  are  a  focal  point  for  ADR  use  in  our  legal  systein. 
In  the  courts,  innovations  such  as  court-annexed  arbitration,  court-sponsored  medi- 
ation, and  early  neutral  evaluation  are  being  instituted  to  relieve  court  congestion, 
reduce  the  private  and  pubhc  costs  of  disputing,  and  improve  the  quaUty  of  civil  liti- 
gation outcomes.  The  Civil  Justice  Reform  Act  of  1990  has  brought  unprecedented 
system-wide  assessment  and  experimentation,  aimed  at  improving  federal  civil  hti- 
gation  and  defining  ADR's  role  within  it. 

Paralleling,  and  indeed  spurring,  court  ADR  development  has  been  what  the  New 
York  Times  once  called  "a  quiet  revolution"  in  the  way  the  private  sector  handles 
its  disputes.  Today  that  revolution  is  changing  American  legal  and  business  prac- 
tice. As  companies,  pubUc  institutions  and  their  counsel  look  toward  the  year  2000, 
ADR  is  becoming  an  integral  part  of  effective  dispute  prevention,  management  and 
resolution  in  a  competitive  global  economy. 

The  history  of  the  CPR  Legal  Program  provides  an  example  of  this  expansion  of 
ADR  influence.  CPR  began  in  1979  as  a  small  group  of  general  counsel  of  major 
American  corporations  who  shared  an  interest  in  reducing  the  high  social  and  eco- 
nomic costs  of  litigation  for  business  and  public  institutions.  Today,  CPR  and  its 
500-plus  membership  of  corporate  general  counsel,  senior  partners  of  leading  law 
firms,  and  prominent  legal  scholars  are  engaged  in  a  broad-based  effort  to  develop 
new  ADR  procedures,  educate  corporate  law  departments,  law  firms  and  the  courts 
about  ADR,  and  provide  the  best  of  the  bar  as  mediators,  arbitrators  and  other 
neutrals  to  resolve  significant  business  and  public  disputes.  Significant  private  sec- 
tor ADR  initiatives  include: 

•  Almost  700  of  the  nation's  largest  companies  (and  over  2000  of  their  subsidi- 
aries) have  signed  the  CPR  Corporate  Policy  Statement  on  Alternatives  to  Liti- 
gation—sometimes referred  to  as  the  CPR  Pledge— which  commits  subscribing 
companies  to  explore  ADR  in  disputes  with  other  signers.  This  commitment  has 
been  made  by  the  CEOs  and  general  counsel  of  major  U.S.  corporations,  rep- 
resenting almost  one-half  of  the  GNP. 

•  Nearly  1500  U.S.  law  firms,  including  400  of  the  nation's  500  largest,  have  com- 
mitted themselves  to  being  knowledgeable  about  ADR  and  to  counsehng  clients 
about  its  availability,  by  signing  the  CPR  Law  Firm  Policy  Statement  on  Alter- 
natives to  Litigation. 

•  At  CPR's  initiative,  major  industries  are  developing  private  dispute  resolution 
systems  designed  to  resolve  conflicts  among  companies  within  an  industry  or 
common  to  an  industry,  quickly  and  economically.  Under  the  CPR  Food  Indus- 
try Commitment,  major  food  companies  have  agreed  to  mediate  disputes  that 
arise  among  them.  The  CPR  Franchise  Mediation  Program  was  developed  to 
mediate  franchiser-franchisee  disputes  involving  major  franchisers.  The  CPR 
Health  Disputes  Project  just  released  a  major  health  law  publication  to  increase 
the  use  of  ADR  in  the  broad  range  of  legal  disputes  in  the  health  industry.  The 
CPR  Health  Disputes  Project  identified  significant  opportunities  to  reduce  the 
direct  and  indirect  costs  of  a  vast  array  of  health-related  litigation,  suggesting 
that  the  dominant  focus  on  malpractice  reform  has  diverted  attention  away 
from  ADR's  potential  to  reduce  the  massive  costs  of  health  disputes. 
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•  The  legal  leadership  of  this  country — distinguished  practitioners,  corporate 
counsel,  legally-trained  executives,  law  teachers,  and  retired  judges — are  em- 
bracing the  new  and  richly  satisfying  role  of  third-party  neutral.  These  highly- 
qualified  attorney  neutrals  are  providing  neutred  assistance  to  disputants  pri- 
vately and  at  the  behest  of  courts.  A  survey  of  291  companies  that  have  success- 
fully resolved  disputes  through  the  CPR  Panel  of  Distinguished  Neutrals  from 
1990-1992  revealed  an  average  saving  of  $525,000  per  company. 

•  Increasingly,  the  attention  of  corporate  managers  and  the  bar  is  turning  to  how 
to  manage  disputes  to  limit  the  strains,  costs  and  disruptions  of  inevitable  con- 
flict. Planning  for  future  disputes  at  the  time  of  contracting — through  tailored 
ADR  contract  clauses — is  one  highly  successful  approach  to  dispute  manage- 
ment and  avoidance. 

These  pragmatic  out-of  court  ADR  initiatives  do  not  replace  a  strong,  well- 
resourced  public  justice  system  of  the  highest  order.  Our  courts  remain  the  domi- 
nant institution  for  delivering  just,  speedy  and  inexpensive  legal  dispute  resolution 
services.  Couit  ADR  experiments  and  programs  offer  great  promise  in  improving  the 
quality  of  our  public  courts  by  providing  faster,  cheaper  and  better  quality  outcomes 
in  some  cases.  To  achieve  that  promise,  however,  great  care,  effort  and  adequate  re- 
sources are  needed  to  ensvu-e  the  quality  and  legitimacy  of  court  ADR  programs  and 
to  preserve  the  public's  trust  and  confidence  in  our  public  justice  system. 

III.  COURT-ANNEXED  ARBITRATION 

Court-annexed  arbitration  is  the  most  studied  form  of  court  ADR.  The  first  court- 
annexed  arbitration  program  was  set  up  in  Philadelphia  in  1952,  and  court  arbitra- 
tion programs  are  used  in  over  half  the  state  court  systems,  as  well  as  in  the  au- 
thorized federal  courts.  Arbitration's  expansion  in  the  federal  court  system  is  well- 
supported  by  research  findings  of  the  major  civil  justice  research  institutions,  in- 
cluding the  RAND  Institute  for  Civil  Justice  and  the  Federal  Judicial  Center.  Stud- 
ies have  consistently  found  that  court  arbitration  programs,  when  well-  designed, 
resoiirced  and  implemented,  provide  litigants  in  smaller  stakes,  money-only  cases 
with  fair,  cost-effective  and  satisfying  access  to  the  federal  courts.  The  studies  also 
indicate  that  court-annexed  arbitration  can  contribute  significantly  to  reducing  both 
court  congestion  and  the  public  and  private  costs  of  dispute  resolution. 

As  other  testimony  before  the  Committee  has  detailed,  the  research  has  found 
that  court-annexed  arbitration  programs: 

•  Offer  federal  court  litigants  in  smaller-sized  cases  the  opportunity  to  receive  a 
reasoned,  nonbinding  adjudicative  decision  at  a  reasonable  cost,  in  cases  which 
can  rarely  be  litigated  economically  and  which  usually  terminate  without  any 
opportunity  for  a  hearing  or  a  "day  in  court" 

•  Provide  litigants  with  a  fair  process 

•  Reduce  costs  to  litigants 

•  Reduce  the  time  from  filing  to  disposition 

•  Lessen  the  burden  on  the  court  by  reducing  the  number  of  cases  that  require 
judicial  attention,  or  by  reducing  the  amount  of  attention  required 

A.  Mandatory  or  voluntary 

Studies  and  experience  reveal  that  few  litigants  volunteer  into  court  ADR  pro- 
grams. The  barriers  to  voluntary  entry  are  well-known  and  include  unfamiliarity 
among  the  bench  and  bar  with  AJDR;  a  hesitance  among  counsel  to  take  responsibil- 
ity for  advising  a  client  to  use  nonbinding  arbitration  unless  it  is  court-ordered;  and 
the  reluctance  of  adversaries  to  suggest  ADR  for  fear  of  indicating  a  weak  case. 

In  the  court  ADR  context,  mandatory  referral  to  nonbinding  processes  is  often  the 
preferred  approach.  Studies  indicate  that  litigants  and  counsel  generally  welcome 
court-mandated  participation;  mandatory  referrals  also  ensure  sufficient  program 
caseload  to  justify  the  expenditure  of  court  resources  and  to  fully  test  court-annexed 
arbitration's  potential  to  reduce  litigant  and  court  costs. 

The  SPIDR  Law  and  PubHc  Policy  Committee,  an  influential  group  of  ADR  ex- 
perts and  scholars,  recommends  that  courts  mandate  ADR  participation  "when  the 
compulsory  program  is  more  likely  to  serve  the  broad  interests  of  parties,  the  justice 
system,  and  the  public"  than  would  purely  consensual  programs. 

We  believe  that  mandatory,  nonbinding  federal  court  arbitration  programs  meet 
the  SPIDR  standards  and  therefore  support  legislation  that  would  permit  a  district 
to  institute  mandatory  arbitration.  We  also  support  the  concept  of  "presumptively 
mandatory"  programs,  i.e.,  ADR  programs  with  flexible  opt-out  provisions  so  that 
inappropriate  cases  can  be  excluded  from  the  ADR  process  on  motion  of  the  parties 
or  the  court. 
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Disincentives  to  de  novo  demands 

/e  do  not  believe  that  financial  disincentives  to  demanding  trials  de  novo  play 

gnificant  role  in  mandatory  court  annexed  arbitration  programs.  The  purpose  of 

requirement  that  any  demand  for  trial  de  novo  be  accompanied  by  the  posting 
he  arbitrators'  fees  is  to  discourage  frivolous  de  novo  demands.  The  Federal  Judi- 

Center's  study  reveals,  however,  that  these  modest  financial  disincentives  nei- 
r  encourage  nor  discourage  de  novo  demands.  Given  these  findings,  as  well  as 

perception  that  financial  disincentives  may  stifle  meritorious  de  novo  demands, 
believe  that  the  practice  could  be  eliminated  without  any  significant  impact  on 

programs. 

'^gislation  which  permits  but  does  not  require  court-annexed  arbitration 

7e  recommend  legislation  that  would  permit,  but  not  require,  federal  district 
rts  to  institute  arbitration  programs.  This  enabling  approach  is  consistent  with 
Civil  Justice  Reform  Act,  which  encourages  districts  to  develop  local  solutions 
neet  local  needs.  It  also  squares  with  the  research,  which  suggests  that  the  most 
cessful  ADR  and  case  management  reforms  are  initiated  locally,  in  response  to 
cific  local  needs  and  with  the  leadership  of  the  bench,  bar,  key  court  users  (like 
arance  companies),  and  the  local  community.  We  also  worry  that  required  insti- 
.on  of  arbitration  programs  in  the  federal  courts  will  limit  desirable  court  experi- 
itation  with  other  promising  court  ADR  approaches,  such  as  mediation  and  early 
itral  evaluation,  due  to  limited  court  and  attorney  resources. 

IV.  CAUTIONS 

Resources  and  quality 

lS  the  CPR  Judicial  Project  Advisory  Council  cautioned  in  its  "Statement  of  Con- 
ns and  Principles  Regarding  Court-Related  ADR"  issued  in  March  1993,  the  pro- 
ration of  ADR  programs  in  the  courts  raises  serious  issues  of  quality  control. 
;hout  the  commitment  of  adequate  resources,  the  ADR  experiments  in  the  federal 
rts  cannot  fairly  explore  and  test  the  full  potential  of  the  various  ADR  programs 
tituted  under  the  CJRA  and  run  a  substantial  risk  of  delivering  an  inferior  qual- 
of  service  or  of  faiUng  altogether. 

t  is  essential  that  Congress,  the  judiciary  and  the  bar  work  to  ensure  that  federal 
R  programs  are  of  the  highest  quality  and  are  integrated  effectively  in  federal 
1  process.  Key  elements  of  successful  programs  are  adequate  staffing,  training  for 
Ltrals,  ADR  education  for  the  bench  and  bar,  and  program  monitoring  and  eval- 
ion.  Full  and  sustained  congressional  support  for  court  ADR  programs  is  essen- 
to  their  long-term  success  and  pubUc  legitimacy. 

"Quality  of  neutrals 

lost  court  ADR  programs  rely  on  outside  neutrals,  generally  local  attorneys  with 
>-to-fifteen  years  of  experience,  to  serve  as  arbitrators,  mediators  or  evaluators. 
•ge  pools  of  neutrals  are  often  assembled  for  court-annexed  arbitration  programs, 
sing  concerns  about  the  quality  and  competence  of  the  assembled  panel.  Most  ar- 
-ators  in  federal  court  programs  receive  minimal  training  and  are  not  individ- 
ly  screened  for  their  suitability  to  the  arbitrator  role.  The  best  of  the  bar  should 
recruited  and  trained  to  serve  in  these  important  roles. 

Case  selection 

dthough  the  research  shows  that  criticisms  of  court-annexed  arbitration  as  "sec- 
l-class  justice  or  as  undue  burdens  on  the  right  to  jury  trial"  are  unfounded  in 
ual  experience,  vigilance  is  essential  in  ensuring  the  quality  and  appropriateness 
the  process  for  all  disputes  referred  to  arbitration.  Sensitive  opt-out  provisions 
1  flexible  program  administration  are  needed  to  ensure  that  the  cases  that  are 
complicated  for  arbitration  can  be  promptly  removed  from  the  programs.  As 
ND  research  Deborah  Hensler  cautions,  "Complicated  cases  occur  with  some  fre- 
mcy  among  smaller  value  monetary  claims  and  there  are  simple  cases  in  which 
ge  amounts  of  money  are  at  stake." 

V.  CONCLUSION 

Ve  believe  court-annexed  arbitration,  if  properly  resourced  and  implemented,  has 
ignificant  role  to  play  in  increasing  access  to  the  federal  courts,  reducing  the  pri- 
;e  and  public  costs  of  disputing,  and  relieving  court  burden.  For  these  reasons, 
support  legislation  that  permits  each  federal  district  court  to  institute,  in  its  dis- 
tion,  a  mandatory  or  voluntary  court  arbitration  program. 
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John  F.  Gerry, 
Chief  Judge,  U.S.  District  Court, 

Camden,  NJ,  October  25,  1993. 

Hon.  Joseph  R.  Biden,  Jr. 

Chairman,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  DC. 

Dear  Mr.  Chairman:  I  am  writing  to  you  in  my  capacity  as  Chief  Judge  of  the 
United  States  District  Couri;  for  the  District  of  New  Jersey. 

Under  legislation  enacted  in  1988,  section  901  of  the  Judicial  improvements  and 
Access  to  Justice  Act,  the  authority  of  selected  federal  courts  to  operate  court-an- 
nexed arbitration  programs  is  set  to  expire  on  November  19,  1993.  At  its  March, 
1993  meeting  the  Judicial  Conference  voted  to  extend  the  authority  of  the  courts 
to  operate  these  programs  in  the  twenty  district  courts  approved  in  the  legislation. 
It  is  important  tnat  this  authority  not  be  allowed  to  lapse  and  I  respectfully  urge 
you  to  support  passage  of  such  an  extension. 

As  Chief  Judge  of  one  of  the  district  courts  specifically  authorized  by  the  legisla- 
tion to  operate  court-annexed  mandatory  arbitration  programs,  I  speak  from  experi- 
ence when  I  say  that  there  are  few  programs  that  have  been  received  with  as  much 
enthusiasm  by  the  bench,  the  bar,  and  the  public.  This  program  is  a  winner  because 
it  cuts  both  the  time  and  the  amount  of  money  Utigaiits  must  expend  to  resolve 
their  disputes. 

These  are  important  issues  for  the  federal  judiciary  and  I  greatly  appreciate  the 
attention  you  have  give  to  them  in  the  past.  Please  let  me  know  ii  I  can  be  of  any 
further  assistance  on  these  or  any  other  issues. 

Sincerely, 

John  F.  Gerry, 

Chief  Judge. 


Michael  F.  Dineen, 
Vice  President— Federal  Relations, 

Washington,  DC,  October  28,  1993. 

Hon.  Howell  Heflin, 

Subcommittee  on  Courts  and  Administrative  Practices, 

U.S.  Senate,  Washington,  DC. 

Dear  Senator  HefliN:  On  behalf  of  the  Kemper  National  Insurance  Companies, 
I  would  like  to  urge  you  to  support  H.R.  1102 — the  Court  Arbitration  Authorization 
Act  of  1993.  We  at  Kemper  believe  that  this  arbitration  program  has  proven  to  be 
a  tremendous  benefit  to  litigants  by  expanding  the  options  available  to  them  to  set- 
tle their  cases  while  at  the  same  time  reducing  the  cost  of  litigation  and  permitting 
resolution  of  cases  in  a  much  shorter  time. 

The  tremendous  backlog  in  the  Federal  District  courts  results  in  extreme  delays 
in  scheduling  civil  trials  and  related  increased  costs  to  the  litigants.  Raising  the  po- 
tential damage  limit  subject  to  arbitration  and  continuing  and  expanding  the  arbi- 
tration option  to  all  Federal  District  Courts  can  only  help  to  mitigate  court  backlog 
problems.  Because  H.R.  1102  also  permits  all  arbitrated  cases  to  be  brought  to  trial 
if  the  litigants  are  not  satisfied,  no  party  loses  their  right  to  a  trial. 

For  all  these  reasons,  Kemper  Nationed  Insurance  Companies  fully  support  H.R. 
1102.  We  appreciate  your  consideration  of  our  position  and  would  be  delighted  to 
furnish  any  information  which  would  be  helpful  to  you. 

Sincerely, 

Michael  F.  Dineen. 


Gene  Carter, 
U.S.  District  Court, 
Portland,  ME,  September  9,  1993. 
Mr.  Robert  Tyrer, 

Administrative  Assistant  to  Senator  Cohen, 
U.S.  Senate,  Washington,  DC. 

PERSONAL  &  CONFIDENTIAL 

Re:  H.R.  1102,  as  Amended  August  5,  1993 

Dear  Bob:  I  am  sending  on  to  you  some  correspondence  I  have  recently  received 
from  my  good  friend,  Tom  Eisele,  Senior  Judge  in  the  District  of  Arkansas.  This  in- 
cludes his  letter  to  me  of  August  26th  and  its  enclosure  of  a  letter  of  March  8,  1993, 
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to  the  Members  of  the  Judicial  Conference  of  the  United  States.  These  documents 
set  forth  the  basis  for  his  objection  to  the  passage  of  H.R.  1102,  which  we  under- 
stand has  been  approved  by  the  Subcommittee  on  Intellectual  Property  and  Judicial 
Administration.  I  thought  I  would  send  this  material  on  to  you  and  indicate  that 
I  think  that  Eisele's  position  is  well-taken.  I  can  indicate  to  you  that  it  is  shared 
by  a  large  number  of  other  federal  judges.  We  would  be  grateful  for  whatever  assist- 
ance Senator  Cohen  might  be  able  to  lend  in  defeating  this  legislation. 
Please  accept  my  good  regards. 

Cordially,  ^         ^ 

Gene  Carter. 


G.  Thomas  Eisele, 
U.S.  District  Court, 
Little  Rock,  AR,  August  26,  1993. 

Hon.  Gene  Carter, 
U.S.  District  Court, 
Portland,  ME. 

Dear  Judge  Carter:  An  emergency  exists.  t  j-  •  i 

Back  in  early  March  1993  I  was  provided  a  copy  of  the  agenda  for  the  Judicial 
Conference  meeting  scheduled  for  March  14-15.  When  I  saw  that  Judge  Robert 
Parker  was  moving  the  Conference  to  support  and  endorse  legislation  which  would 
permit  all  94  U.S.  District  Courts  to  install  mandatory  court-annexed  arbitration 
programs  I  wrote  the  members  of  the  Conference  per  my  letter  of  March  8,  1993, 
copy  enclosed.  . 

Success!  Due  to  the  good  offices  of  Judges  Richard  Arnold  and  Don  O  Bnen,  who 
took  the  initiative  in  the  matter,  the  Conference  refused  to  support  legislation  au- 
thorizing additional  mandatory  programs. 

But  nothing  stops  Judge  Bill  Schwarzer,  (Director  of  the  Federal  Judicial  Center), 
the  prototypical  mandatory  ADR  "true-  believer".  He  appeared  before  a  House  sub- 
committee in  May  still  championing  such  legislation. 

The  legislation  I  am  referring  to  is  H.R.  1102  as  amended  August  5,  1993.  I  un- 
derstand that  this  proposal  has  been  approved  by  the  Sub-Committee  on  Intellectual 
Property  and  Judicial  Administration  and  will  be  considered  by  the  full  House  Judi- 
ciary Committee  in  mid  to  late  September. 

Judge  Parker  and  I  have  written  opposing  articles  on  this  issue  which  I  under- 
stand will  be  pubhshed  next  month  in  the  SMU  Law  Review.  (It  was  scheduled  for 
pubUcation  in  June  or  July.)  The  problem  is  that  this  legislation  is  on  a  fast  track. 

I  am  writing  to  my  United  States  Representatives  and  Senators  urging  them  to 
oppose  such  legislation.  I  urge  you  to  do  the  same.  Of  equal  importance,  I  urge  you 
to  write  or  call  your  Chief  Circuit  Judge  and  your  District  Judge  Representative  on 
the  Judicial  Conference  urging  them  to  oppose  any  further  such  initiative  that 
might  (and  probably  will)  surface  at  the  Conference's  next  meeting  in  September. 
And  please  indicate  your  support  of  the  Conference's  action  on  this  matter  at  its 
March  meeting.  ,      ,  , 

If  you  believe  as  I  do  that  civil  litigants  in  our  federal  courts  should  retain  a 
meaningful  right  to  a  due  process,  evidence-based  trial  before  a  judge  or  a  jury,  that 
is,  to  their  traditional  day  in  court,  you  will  want  to  move  promptly  on  this  request. 

If  you  have  any  questions,  please  give  me  a  call.  And  if  you  would  like  a  galley 
proof  of  my  SMU  article  just  call  501/324-5969. 

With  best  wishes,  I  am. 
Sincerely  yours, 


G.  Thomas  Eisele. 
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